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inteleqtualuri sakuTrebis samarTali

mariam jvebenava1

vaxtang zaaliSvili2

saqarTvelos uzenaesi sasamarTlos 2016 wlis 3 oqtombris gadawyvetileba, saqme #as-718-686-20163

Tema: 				    saqonlis ganadgureba sasaqonlo niSnis 
				    aramarTlzomieri gamoyenebis gamo
				  
				    mtkicebis tvirTi sasaqonlo niSnebis Taobaze davisas

ganmartebuli normebi:	 sasaqonlo niSnebis Sesaxeb saqarTvelos kanonis4 (snk) me-6;  
				    45-e muxlebi.

mniSvnelovani faqtobrivi garemoebebi: 

2011 wlis 23 agvistos n-m (apelanti) saqpatentSi daaregistrira sasaqonlo niSani nicis 
klasifikaciis5 me-7, me-9 da me-11 klasebSi Semavali saqonlis mimarT, rac warmoadgens 
sayofacxovrebo teqnikas. sasaqonlo niSani warmoadgenda sityvier sasaqonlo niSans, ga
mosaxuls beWduri asoniSnebiT.

2013 wlis 21 ivniss ssip Semosavlebis samsaxurma, Sps d-is (SemdgomSi: mopasuxe) sa
baJo deklaraciiT gacxadebuli produqciis nawili miiCnia sasaqonlo niSnis mflobe
lis uflebis darRveviT warmoebulad, ris gamoc tvirTi SeaCera. mopasuxis mxridan 
ar iqna warmodgenili mtkicebuleba, romliTac dasturdeboda mis mier savaWro niSnis 
gamoyenebis ufleba, ris Sedegadac, sabaJoze gaCerebuli saqoneli miiCnies kontra
faqciulad. 

mosarCelis moTxovna pirveli instanciis sasamarTloSi iyo: a) mopasuxisTvis saqarTve
los teritoriaze saqpatentSi registrirebuli sasaqonlo niSnis gamoyenebis akrZalva 
da b) ssip Semosavlebis samsaxuris mier kontrafaqciuli tvirTis ganadgureba mopasuxis 
mier, ris samarTlebriv safuZvladac mieTiTeboda sasaqonlo niSnebis Sesaxeb saqarTve
los kanonis me-6 da 45-e muxlebi, rac ar iqna dakmayofilebuli. gadawyvetileba gasaCiv
rda Tbilisis saapelacios sasamarTlos samoqalaqo saqmeTa palataSi, sadac mopasuxes 
aekrZala saqarTvelos teritoriaze mosarCelis kuTvnili sasaqonlo niSnis gamoyeneba 
da dadginda SeCerebuli kontrafaqciuli tvirTis ganadgureba.

saapelacio sasamarTlos es gadawyvetileba gasaCivrebul iqna mopasuxis mier. saqar
Tvelos uzenaesma sasamarlom gaauqma meore instanciis gadawyvetileba da saqme, xelax
la ganxilvis mizniT, daubruna mas. Sesabamisi ganCinebiT, meore instanciis sasamarTlos 
daevala, sakiTxis Seswavla _ Tu ramdenad iyo SesaZlebeli sabaJoze gaCerebuli tvirTisa 

1	 ilias saxelmwifo universitetis kerZo (biznes) samarTlis magistri.
2	 Savi zRvis saerTaSoriso universitetis (afilirebuli) asocirebuli profesori. kavkasiis universitetisa 

da niuviJen universitetis asocirebuli profesori.
3	 sumirebuli saxiT ix. mtkicebis tvirTi, saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 

praqtikis analizi, 2018 w., 63.
4	 1999 wlis #1795 kanoni. xelmisawvdomia vebgvedze <https://matsne.gov.ge/document/view/11482?publication=7>.
5	 iqve kanonis 1-li muxlis d) qvepunqtSi miTiTbuli klasifikatori. xelmisawvdomia vebgverdze <https://

www.wipo.int/classifications/nice/nclpub/en/fr/>.
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mariam jvebenava, vaxtang zaaliSvili

da masze arsebuli sasaqonlo niSnis erTmaneTisagan gancalkeveba da ramdenad akmayo
filebda tvirTisaTvis kontrafaqciulobis statusis miniWebis pirobebs. am sakiTxebze 
saapelacio sasamarTlos mier miRebul iqna gadawyvetileba, rom saqoneli iyo kontra
faqciuli da unda ganadgurebuliyo, rac kvlav gasaCivrda sakasacio wesiT. amjerad 
sakasacio sasamarTlo sasamarTlo daeTanxma qvemdgomi instanciis sasamarTlos msjelo
bebs da sakasacio saCivari dauSveblad cno samoqalaqo saproceso kodeqsis 391-e muxlis 
Sesabamisad.

sasamarTlos ganmartebebi:

saapelacio sasamarTlom gamartebiT, romelic, rogorc aRiniSna, dadasturebul iqna sa
kasacios instanciis mier, kanonmdebeli saqonlis ganadgurebas, dasaSvebad im SemTxvevaSi 
miiCnevs Tu, sasaqonlo niSnisa da saqonlis erTmaneTisgan gancalkeveba SeuZlebelia, xo
lo mocemul SemTxvevaSi SesaZlebeli iyo sasaqonlo niSnis saqonlisagan gamocalkeveba, 
[saqonlisagan] mocileba misi amoSlis, amofxekis gziT (ris Sesaxebac Tanxmdebodnen mxa
reebi), sasamarTlos ganmartebiT ki saqoneli da sasaqonlo niSani gancalkevebis Semdeg 
unda darCeniliyo damoukidebel nivTebad. 

sasamarTlos ganmartebiT, kontrafaqciulobis mtkicebis tvirTisas mniSvnelova
nia prezumfciebis ganxilva, kerZod, „mopasuxis mier mosarCelis kuTvnili sasaqonlo 
niSnis unebarTvod gamoyenebis prezumfciis asamoqmedeblad, aucilebelia mosarCelem 
daadasturos: 1) sasaqonlo niSanze gansakuTrebuli uflebis arsebobisa da (2) mowi
naaRmdege mxaris mier identur an msgavs saqonelze identuri an msgavsi niSnis gamo
yenebis faqtebi“ (rac dadasturebul iqna mosarCele mxaris mier). am SemTxvevaSi ki 
prezumfciis gaqarwyleba swored im mxares ekisreba vis winaaRmdegac moqmedebs, anu 
mopasuxe mxares.

komentari:

Sesavali 

winamdebare gadawyvetilebiT, mocemulia rogorc praqtikuli, ise, Teoriuli Tvalsaz
risiT, ori mniSvnelovani segmenti. kerZod, pirveli, mtkicebis tvirTis gadanawilebisas, 
sasamarTlos mier dadasturebul iqna, sasaqonlo niSnis arauflebamosili gamoyenebis 
saqmeebze, uflebis mflobeli mosarCelis mier dasamtkciebeli faqtobrivi garemoebebi 
da es efuZneba e.w. „unebarTvod gamoyenebis (mopasuxis saqonlis kontrafaqciulobis)“ 
prezumfcias. sasamarTlos mosazrebiT, am dros mosarCele amtkicebs inteleqtualuri 
sakuTrebis (registrirebuli6 sasaqonlo niSnis) uflebis arsebobas da mopasuxis mier da
culi uflebis gamoyenebis faqtebs, xolo mopasuxe, Tavis mxriv, atarebs am segmentebis 
gaqarwylebis tvirTs. es danawesi SesaZloa, zogadad, TanxvedraSi iyos procesualuri 
mtkicebis tvirTis zogad principTan saqarTvelos samoqalaqo saproceso kodeqsis7 (ssk) 
102-e muxlis mocemulobasTan faqtebze miTiTebisa da mtkicebulebis wadgenis wesTan, 
Tumca, sasaqonlo niSnis specialuri regulirebidan gamomdinare, sasamarTlos mier moy
vanili msjelobebi, metad detalur ganmartebas saWiroebs, TiToel mxaresTan mimarTe
biT. sasamarTlo operirebs prezumfciis koncefciiT da, gansakuTrebiT, aseTi davebisas, 
swored materialursamarTlebriv normebSi miTiTebuli gabaTilebadi, Tu gaubaTilebe
li varaudebis Taviseburebebi ganapirobebs zogadi mtkicebis tvirTis modifikaciebs.

naSromis msjelobaTa meore segmenti Seexeba sasaqonlo niSnis aramarTlzomier gamoye
nebis winaaRmdeg arsebul erovnul zomebsa da gansakuTrebuli uflebis mflobelis moT
xovnis uflebis saxes (saqonlis ganadgureba)8, romelic realizebul iqna sasamarTlos 

6	 sasaqonlo niSnis registraciiT (kanonis me-6, I muxlis mixedviT) 
7	 1997 wlis #1106 kanoni. xelmisawvdomia vebgverdze <https://matsne.gov.ge/ka/document/view/29962?publication=144>.
8	 sasaqonlo niSnebis Sesaxeb kanonis 45-e muxlis d) qvepunqti.
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mier. am nawilSi aSkaraad ikveTeba sasamarTlo motivaciisa da argumentaciis xarvezebi, 
romlebic, SesaZloa, SeuTavsebeli aRmoCnedes kanonis dacviTi funqciis Taviseburebeb
Tan da proporciulobis principTan, rac, Tavis mxriv, ganmtikebulia, rogorc erovnul 
mowesrigebaSi, ise am sferoSi saqarTvelosTvis savaldebulo saerTaSoriso standarteb
Si (rogorc globalur, ise evropul doneze).

am sakiTxTa mniSvneloba mciredi ar unda iyos, radgan globalur ekonomikur asparez
ze industriuli sakuTrebis adekvaturi, saerTaSoriso wesebis Sesabamisi dacva erT-er
Ti umTavresi winamZRvaria adgilobriv samoqalaqo brunvaSi ucxouri kapitalis gazrdisa 
da saerTaSoriso vaWrobis xelSewyobisaTvis. 

Sesabamisad, orive zemoT dasaxelebuli sakiTxi ganxilul iqneba teleologiuri da 
SedarebiTsamarTlebrivi meTodis gamoyenebiT. orive segmenti gaanalizdeba qarTuli 
modelis vaWrobis msoflio organizaciis9 inteleqtualuri sakuTrebis saerTaSoriso 
organizaciis10 konvenciaTa danawesebTan, sasaqonlo niSnebis dacvis evropuli kavSi
ris11 sistemasa da calkeuli qveynebis erovnuli regulirebis TaviseburebebTan Seda
rebis gziT.

mowesrigebis sistema

inteleqtualuri sakuTreba, romlis farglebSi Semavali uflebis obieqts warmoadgens 
samrewvelo sferoSi12 arsebuli sasaqonlo niSani, konstituciis13 me-20, I (meore winad.) 
muxlis14 mixedviTaa daculi da „xelSeuvalia“15. sasaqonlo niSani, rogorc gansakuTre
buli obieqti specialuri kanonis mowesrigebis sferoa da, amavdroulad, saqarTvelo 
mierTebulia ramdenime saerTaSoriso SeTanxmebas gansaxilevili obieqtis dacvis uzrun
velsayofad, kerZod, samrewvelo sakuTrebis dacvis Sesaxeb parizis 1883 wlis (1979 wlis 
ukanaskneli cvlilebebiT) konvenciasa16 (parizis konvencia) da inteleqtualuri sakuT
rebis uflebebis vaWrobasTan dakavSirebuli aspeqtebis Sesaxeb SeTanxmebas17 (TRIPS). am 
SeTanxmebaTa debulebebis ganuxreli dacvis (erTgvari „damatebiTi“) valdebuleba saqar
Tvelos aRebuli aqvs asocirebis SeTanxmebis rigi danawesebis mixedviT.

amasTan, konstituciis me-4 muxlis me-5 punqtis Tanaxmad, saerTaSoriso xelSekru
lebas, aqvs upiratesi iuridiuli Zala Sidasaxelmwifoebrivi normatiuli aqtis mimarT. 
TavisTavad, saerTaSoriso aqtis debulebani, Tuki isini ar saWiroeben „damazustebeli 
Sidasaxelmwifoebrivi normatiuli aqtis miRebas, moqmedeben uSualod“18. 

sasaqonlo niSnebis Sesaxeb specialuri kanoni, Tavis mxriv, gansaxilveli ufle

9	 World Trade organization. oficialuri vebgverdi <https://www.wto.org>. 
10	 World Intellectual Property Organization. oficialuri vebgverdi <https://www.wipo.int>.
11	 European Union. oficialuri vebgverdi <https://europa.eu/european-union/index_en>.
12	 ix. saqarTvelos konstituciis komentari, meore Tavi, saqarTvelos moqalaqeoba. adamianis ZiriTadi uf

lebebi da Tavisuflebebi, gamomc. Sps petiti, 2013, 237, 238, Semdgomi miTiTebiT, inteleqtualuri sakuT
rebis msoflio organizaciis 1967 wlis damfuZnebli konvenciis (teqsti xelmisawvdomia vebgverze <https://
wipolex.wipo.int/en/text/283833>.) me-2, (viii) muxlze. sasaqonlo niSnis „inteleqtualuri skuTrebis uflebis 
sferoSi gaerTianeba uzrunvelyofs (am uflebaTa aRsrulebis miznebisaTvis) erTi mxriv, saqarTvelosa 
da, meore mxriv, evrokavSirs, evropis atomuri energiis gaerTianaebas da mis wevr qveynebs Soris asocire
bis SeTanxmebis (asocirebis SeTanxmeba) 190-e, muxlze TandarTuli SeniSvna (sqolios saxiT). xelmiswvdo
mia vebgverdze <https://matsne.gov.ge/document/view/2496959>.

13	 saqarTvelos respublikis 1995 wlis #786 konstituciuri kanoni. xelmisawvdomia vebgverdze <https://
matsne.gov.ge/ka/document/view/30346?publication=36>. 

14	 konstituciis 2018 wlis cvlilebebamde 23-e muxli.
15	 ix. dasax. komentari, me-9 sq., 240.
16	 ZalaSia 1993 wlidan (dok. #700/5). teqsti xelmisawvdomia vebgverdze <https://matsne.gov.ge/document/

view/2446385?publication=0>.
17	 miRebulia 1994 wels (dok. #700/7). xelmisawvdomia vebgverdze <https://matsne.gov.ge/document/view/2507839? 

publication=0>.
18	 saerTaSoriso xelSkrulebebis Sesaxeb 1997 wlis #934 kanonis me-6, III muxli. xelmisawvdomia vebgverdze 

<https://matsne.gov.ge/ka/document/view/33442?publication=16>.
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bis momwesrigebuli aqtia, romelic unda efuZnebodes saerTaSoriso xelSekrulebe
biT aRiarebul principebsa da masSi mocemul wesebs. amasTan, Tu dacvis meqanizme
bis Sinaarsis Semavsebeli saerTo sasamarTloTa msjelobebTan gvaqvs saqme, romelic, 
konkretul Semadgenlobaze, diskreciulobis realizaciisas, msjelobs calkeuli in
strumentis gamoyenebis marTlzomierebaze, marTlmsajuleba, sasurvelia, SezRudu
li iyos rogorc SeTanxmebaSi arsebuli mowesrigebis principebiT, ise saerTaSoriso 
doneze msgavsi saqmeebis gadawyvetis saukeTeso praqtikiT, gansakuTrebiT, rodesac 
erovnuli mowesrigebis romelime segmenti (sxvadasxva mizezTa gamo) cxadi procedu
risa Tu SefasebiTi kriteriumebis naklebobas ganicdis, mowesrigebis samarTlebrivi 
Sedegebis gansasazRvrad.

mtkicebis tvirTi sasaqonlo niSnis dacvis meqanizmSi

zogadad, mtkicebis tvirTi samoqalaqosamarTlebriv davebSi Tanabrad nawildeba19 
mxareebs Soris, rasac uzrunvelyofs ssk-is 102-e muxli. TiToeulma mxarem unda am
tkicos is garemoebebi da moiyvanos faqtobrivi mtkicebulebebi, romlebic moTxov
nilis samarTlebrivi Sedegis dasadgomad gaTvaliwinebulia materialursamarTleb
riv normaSi20 wamodgenli winapirobebis saxiT. es ukanaskneli gansazRvravs, swored, 
mtkicebis sagnis Sinaarssa da normis Semadgenlobis komponentebis damadasturebel 
garemoebaTa Taobaze mxareTa Soris sasamarTlos winaSe warsadgen da dasadasturebel 
faqtTa gadanawilebas.

winamdebare naSromis miznebisaTvis sasaqonlo niSnebis aramarTlzomieri gamoyenebi
saTvis sanqciis asamoqmedeblad aucilebeli, dasamtkcicebeli garemoebebi specialuri 
kanonis normaTa erTobliobaSia warmodgenili; kerZod, rogorc zeviT aRiniSna, unda 
arsebobsdes a) gansakuTebuli ufleba (snk-is me-6, I muxlis gagebiT) da misi, gamoyenebis 
faqti (snk-is me-6, II, III muxlSi mocemuli CamonaTvali) da g) gamoyenebisaTvis nebarTvis 
ar qona (snk-is me-6, II, muxli). Semadgenlobis am komponentTa mimarT arsebobs gansxvave
buli miTiTebisa da mtkicebis valdebuleba, rac maTi funqcionaluri daniSnulebidan 
gamodinareobs. TiToeuli maTgani, Tavis mxriv, gansazRvruli mdgenelisagan Sedgeba 
da, swored, maTi Sinaarsi ganapirobebs Sesabamis faqtebze miTiTebis, garemoebaTa dam
tkicebis gadanawilebas da aq, rogorc literaturaSi21, ise 	 uzenaesi sasamarTlos 
praqtikaSi moixsebieba e.w. preziumfciebi _ (am SemTxvevaSi gabaTilebadi) varaudebi 
calkeuli komponentebis arsebobaze davis sxvadasxva mxaris sasargeblod; Tumca aqve 
mniSvnelovania im Taviseburebis danaxva, romliTac qarTuli sasamarTlo ganzogadebu
li saxis midgomaSia varaudebis mimarT, gansxvavebiT saerTaSoriso praqtikiT warmod
genili mowesrigebisa.

uzenaesi sasamarTlo faqtebis preziumirebas ukavSirebs saqonlis „kontrafaqciulo
bas“, ganurCevlad imisa, saubaria (a) identuri sasaqonlo niSnis identuri saqonlis mi
marT, Tu (b) msgavsi niSnis identuri saqonlisadmi an (g) identuri niSnis msgavsi saqonli
sadmi, an (d) msgavsi niSnis msgavsi saqonlisadmi gamoyenebis SemTxvevebze. es gamijvnebi 

19	 liluaSvili, T., xrustali, v., saqarTvelos samoqalaqo saproceso kodeqsis komentari, meore gadamuSave
buli da Sesworebuli gamocema, samarTali, 2007 w., 201.

20	 iqve, 202.
21	 ix. ZamukaSvili, d., inteleqtualuri sakuTrebis samarTali (meore gamocema), sani, 2002 w, 260. avtoris 

miTiTebiT, sasaqonlo niSnis registraciis Semdeg, mtkicebulebebis warmodgenis tvirTi gadadis „modave 
mxareze“ (savaraudod, mopasuxeze, Tuki uflebis fmlobeli iwyebs davas niSnis aramarTlzomieri 
gamoyenebis Taobaze). varaudi zogad konteqstSia mocemuli da romlis faqtebis an garemoebebis 
preziumireba xdeba bundovania. aseve ix. ruseiSvili, n., mtkicebis tvirTi inteleqtualursamarTlebriv 
davaSi, mtkicebiTi samarTlis aqtualuri problemebi, statiaTa krebuli, kvantaliani, n., (red.), daviT 
batoniSvilis samarTlis institutis gamomcemloba, Tbilisi, 2016 w., 79. avtori aq xazs usvams, rom 
reagistraciiT gansakuTrebuli uflebis mflobeli „daculia prezufciiT“, TumcaRa aRar konkretdeba 
ra fatebis arsebobis varaudiTaa daculi es piri.
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mniSvnelovania, radgan varaudis moqmedeba konkretuli faqtebs arsebobis mimarT swored 
maTzea damokidebuli. SeuZlebelia niSnis registracia, zogadad, abstraqtulad nebis
mieri saqonelTan mimarTebiT erTbaSad.22 

saqarTvelo mierTebulia parizis konvecias da misi moTxovnebi calkeuli aspeqtebis 
mimarT inkorporirebulia snk-Si (calkeuli uflebebis23 TvalsazrisiT), Tumca es aq
ti sasaqonlo niSnis mflobelis uflebebTan dakavSirebiT naklebad aRwerilobiTia da 
erovnul mowesrigebaze miuTiTebs24, rasac mniSvnelovanwilad, avsebs TRIPS-is25 SeTanxme
bis me-16.1 muxli, romlis mixedviTac registrirebuli sasaqonlo niSnis mflobeli uf
lebamosilia aRkveTos yvela mesame piris mier, Tanxmobis gareSe, indenturi an msgavsi 
niSnis gamoyeneba identuri an msgavsi saqonlis mimarT, Tuki aseTi gamoyenebiT „aRrevis 
SeasaZlebloba“ (“likelihood of confusion”) warmoiSoba. amave normis (1-li punqti) meore wina
dadebaSi mocemulia viwro prezumfcia „aRrevis SesaZleblobasTan“ dakavSirebiT maSin, 
rodesac identuri niSani gamoiyeneba identuri „identuris saqonlisadmi“.26 amdenad, cxa
dia, rom, saerTaSoriso mowesrigebiT, registraciis faqti materialursamarTlebrivi va
raudis SesaZleblobas, viwro gagebiT, iTvaliswinebs da ar miemarTeba zogadad saqonlis 
kontrafaqciulobis faqts, rogorc es uzenaesi sasamarTlos msjelobebSia miTiTebuli. 
kontrafaciuloba uflebis daRvevis faqtia da misi definicia, Tavis mxriv, mocemulia 
inteleqtualur sakuTrebasTan dakavSirebul sasazRvro RonisZiebaTa Sesaxeb kanonis27 
(isdsR) me-2, g.b) muxlSi (Zveli28 kanonis me-2, d) muxli29). normis formulirebidan cal
saxaa, rom saqonelze gamoyenebuli niSani, regstrirebuli niSnis identuri an arsebiTad 
msgavsi unda iyos, xolo saqoneli ki _ igive („...imave saqonlze...“). termini „imave saqon
lis“ ganmarteba Znelad Tu SeiZleba „msgavs saqonlad“. aRsaniSnavia, rom am definiciis, 
specifikurad, sasazRvro dacviTi RonisZiebebis momwesrigebeli aqtis (isdsR) farglebSi 
ganTavsebiT, kanonmdebeli apelirebs am sferoSi sajaro xasiaTis samarTlebrivi Sede
gebis dadgomis miznebze. cxadia, rom, Sinaarsobrivad, saqonlis kontrafaqciuloba sa
sazRvro RonisZiebebis gasatareblad, imavdroulad, Sedis uflebis darRvevaTa im rigSi, 
rac samoqalaqosamarTlebrivi dacviTi RonisZiebebis amoqmedebas iwvevs, Tumca samoqa
laqosamarTlebrivi warmoebis farglebSi da Tan, preziumirebis aseTi farTo masStabis 
konteqstiT, Sesabamisi cnebiT apelireba mizSewonili ar unda iyos, radgan scdeba kon
venciaSi gansazRvrul farglebs.

aqvea, kidev erTxel, xazgasasmeli is, rom, normis formulirebiT, „imave saqonelze“ 
ganTavsebuli unda iyos identuri sasaqonlo niSani an iseTi niSani, romelic „arsebiTad“ 
ar gansxvavdeba registrirebuli niSnisgan da „...aqedan gamomdinare arRvevs arRvevs sa

22	 niSnis registraciaze ganacxadi, snk-is me-9, V, d) muxlis mixedviT Seicavs im saqonelze miTiTebas, 
romlis mimarTac xdeba sasaqonlo niSanze dainteresebuli piris uflebis registracia. amasTan, imave 
kanonis me-14 muxliT gaTvaliswinebuli arsobrivi eqspertizis nawilia sasaqonlo niSnis asocireba 
konkretul saqonelTan, snk-is me-5 muxliT gaTvaliswinebuli, registraciaze uaris Tqmis SedarebiTi 
safuZvlebis gamokvlevis gziT. es gza ki, uciloblad, gulisxmobs rogorc niSanTa (registrirebul da 
dasaregistrirebel) identuroba/msgavsebis, ise daregistrirebul niSanTan mibmuli saqonlis identuroba/
msgavsebis Semowmebas dasaregistrirebel niSanTan asocirebel saqonelTan. 

23	 sasaqonlo niSanze sakonvencio prioriteti (snk-is me-11 muxli), Sesabamisad, registraciis baTilad cnobis 
winapiroba, sagamofeno prioriteti, sayovelTaod cnobili niSnebis aRiarebis meqanizmi (snk-is me-3, IV 
muxli, konvenciis me-6bis muxlze miTiTebiT).

24	 Ricketson, S., The Paris Convention for the Protection of Industrial Property. A Commentary, Oxford University Press, Oxford, 
2015, [12.146], 893. 

25	 Tavis mxriv TRIPS-is reJimis srulfasovan („adekvatur da efeqtian“) gamoyenebaze saqarTvelos aRebuli 
aqvs valdebuleba asocirebis xelSekrulebidan gamomdinare: 151-e (valdebulebis arsi da farglebi) da 
Semdgomi muxlebi, romlebic sxvadaxva konteqstSi. 

26	 aseve ix. WIPO Intellectual Property Handbook: Policy, Law and Use, Second Edition, WIPO Publication No.489 (E), Geneva, 2004, 351.
27	 2017 wlis #1723-Is kanoni. xelmisawvdomia vebgverdze <https://matsne.gov.ge/ka/document/view/3936688?publication=1>.
28	 gansaxilvel sasamarTlo gadawyvetilebaSi miTiTebuli kanonis Zveli versiis (ix. 25-e sq.) 
29	 winamdebare naSromis miznebisaTvis, kontrafaqciulobis cnebas arsebiT komponentebTan („identuri 

sasaqonlo niSani“, „...an arsebiTad ar gansxvavdeba“) dakavSirebul nawilSi, Zvel kanonTan SedarebiT, 
cvlileba ar ganucdia, miuxedavad calkeuli, arcTu umniSvnelo komponentebis damatebisa.
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qarTvelos kanonmdeblobiT dadgenil sasaqonlo niSnis mflobelis uflebebs“ 30. aq sau
bari SeiZleba iyos imaze, rom, Tuki identuri an TiTqmis identuri niSani ganTavsebulia 
identur saqonelze, sasazRvro RonisZiebebis ganmaxorcielebli organosTvis moqmedebs 
niSnis mflobelis uflebebis darRvevis varaudi, rac miemarTeba „aRrevis SesaZleblo
bas“. igive varaudi namdvilad unda arsebobdes samoqalaqo davis ganxilvisas identuri 
saqonlis SemTxvevaSi da es, rogorc zemoT, aRiniSna TRIPS-is me-16.1 muxliTacaa garanti
rebuli. 

TRIPS-Si mocemuli prezumfcia gansakuTrebuli uflebis dacvaze dainteresebuli mo
sarCeles aTavisuflebs im mtkicebulebebis wardgenisgan, rom, Sesabamis, viwro SemTxve
vaTa jgufSi, saeWvo identur saqonelze gamoyenebuli identuri niSani qmnis „aRrevis 
SesaZleblobas“. es prezumfcia gabaTilebadia31, rac mopasuxem unda moaxerxos saTanado 
mtkicebulebebis warmodgeniT; es ki SesaZlebelia, magaliTad, iseTi SemTxvevisTvis, ro
goricaa gamoyeneba aRwerilobiTi mizniT (snk-is me-7, I, b) muxli) sxva, zemoT aRweril 
SemTxvevebSi ((g) da (d)), kerZod, rodesac identuri niSnis gamoyeneba xdeba msgavs saqo
nelze, an msgavsi niSnis gamoyenebas aqvs adgili msgavsi saqonlis mimarT, aRrevis SesaZ
leblobis prezumfcia ar unda moqmedebdes da gansakuTrebuli uflebis mqone piris sam
tkicebeli unda iyos (darRveva) uflebis xelyofa. es ukanaskneli ki aucileblad moicavs 
process, romliTac dardeba registriebuli niSani (mopasuxis mier) gamoyenebul niSanTan 
da (mopasuxis) saqoneli im registrirebul niSanTan asocirebul saqonelTan.

savaWro niSnis registraciis faqti, cxadia, warmoSobs prezumfcias, Tumca aq mTava
ria, risi varaudi warmoiSoba am dros. am sakiTxis gasarkvevad, miuxedavad imisa, rom sa
qarTvelos ar gaaCnia specifikuri valdebuleba daaxlovebis, SesaZloa gamosadegi iyos 
evropul kavSirSi moqmedi dualisturi sistemis detalebi. kerZod, erTi mxriv, savaWro 
niSani daculia saerTo evropuli kavSiris sibrtyeSi 2017/1001 (EU) reglamentiT32 da 
2015/2436 (EU) direqtiviT33 (erovnul doneze harmonizebuli sistemis SeqmnisaTvis). 

upirveles yovlisa sasaqonlo niSani rogorc direqtivis, ise reglamentis mixedviT 
qonebad ganixileba.34 amdenad, registraciis faqti warmoSobs qonebrivi uflebis arse
bobis namdvilobis varauds. meore mxriv, registracia miuTiTebs uflebis mflobelis 
vinaobaze35, gansakuTrebuli uflebaze niSnis komerciul sferoSi (in trade (evropuli ver
sia) in commerce (amerikuli versia)) gamoyenebaze da misi dacvis SesaZleblobaze mesame pi
rebisagan. amavdroulad, registraciis faqti warmoSobs sasaqonlo niSnis im ganmasxvave
beli potencialis arsebobis varauds, romliTac SeiZleba ganirCes misdami asocirebuli 
saqoneli sxva konkurentis saqonlisagan.36

30	 kanonis normis citireba warmodgenilia Zveli firmulirebis mixedviT. sdsR-is 2017 wlis redaqciiT 
mocemuli fraza„...amdenad arRvevs saqarTvelos kanonmdeblobiT dadgenil sasaqonlo niSnis mflobelis 
gansakuTrebul uflebebs“.

31	 Research Handbook on the Protection of Intellectual Property under WTO Rules. Intellectual Property in the WTO, Volume I, 
Correa, C. M., (ed.), Edward Elgar Publishing, Inc., Cheltenham, UK, Northampton, MA, USA, 2010, 424. Sead. Mejias, A., The 
Multifactor Test for Trademark Infringement from a European Perspective: A Path to Reform, IDEA, The Intellectual Property 
Law Review, Vol. 54, No. 2, 2014, 206. naSromSi identuri niSnis identur saqonelze gamoyenebis SemTxveva 
moyvanilia, rogorc „de jure (an „gabaTilebel“ (“unrebuttable”))“ prezumfcia „aRrevis SesaZleblobisa“, 
romelic mocemulia kanoniT. faqtiurad gaubaTilebeli prezumfciis Tobaze, aseve ix. Kur, A., Dreier, T., 
European Intellectual Property Law, Text, Cases and Materials, Edward Elgar, Cheltenham, UK Northampton, MA, USA, 2013, 207 
da Semdg. gverdebi.

32	 Regulation (EU) 2017/1001 of the European Parliament and of the Council of 14 June 2017 on European Union Trademark. 
xelmisawvdomia vebgverdze <https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32017R1001&from=EN>. 

33	 Directive (EU) 2015/2436 of the European Parliament and of the Council of 16 December 2015 on Approximation of Laws of the 
Member States Relating to the Trade Marks. xelmisawvdomia vebgverdze <https://eur-lex.europa.eu/legal-content/EN/TXT/
PDF/?uri=CELEX:32015L2436&from=EN>.

34	 Sesabamisad, direqtivis preambulis 34-e da reglamentis 26-e punqtebi.
35	 amas adasturebs germanuli modelic; ix. 1994 wlis (ukanasknelad Sesworebulia 2017 wels) sasaqonlo 

da sxva niSnebis dacvis Taobaze kanonis (teqsti xelmisawvdomia vebgverdze <http://www.gesetze-im-internet.
de/englisch_markeng/englisch_markeng.html#p0188>) 28-e, I par.: „ivaraudeba, rom piri, romelic mesakuTredaa 
dafiqsirebuli reestrSi, atarebs uflebas, romelic sasaqonlo niSnis registraciidan warmoiSoba“.

36	 amasTan dakavSirebiT, ix. amerikuli midgoma sasaqonlo niSnis federaluri registraciis faqtiT war
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2017/1001 (EU) reglamentis 127-e muxlis mixedviT, registrirebuli evropuli kavSiris 
savaWro niSani sargeblobs namdvilobis prezumfciiT („namdvilia manam“), sanam es sakiTxi 
dasmuli ar iqneba mopasuxis mier gauqmebis (“revocation”) Taobaze37 Segebebuli sarCeliT an 
baTilobis Taobaze deklaraciiT38 (“invalidity declaration”). baTilobis Taobaze deklaracia 
ar SeiZleba ganxilul iqnas im procesis farglebSi, romelSiac dasmulia sakiTxi (kon
kretuli) uflebis darRvevis Taobaze (me-2 punqtiT). namdvilobis prezumfciiT gauqme
bis an baTilobis deklarirebaze dainteresebul mxareze (Sesabamis procesSi39) gadadis 
mtkicebis tvirTi, rom sasaqonlo niSani ar akmayofilebs registraciisTvis aucilebel 
winapirobebs an saxezea registraciaze uaris absoluturi an SedarebiTi safuZvlebi. Tu
ki gauqmeba an baTiloba moTxovnilia darRvevis Taobaze mimdinare procesisas, amas unda 
hqondes Segebebuli sarCelis (counterclaim) saxe da, aseT dros, uflebis savaraudo dam
rRvevi, romelic mopasuxed gvevlineba registrirebuli savaWro niSnis mflobelis mier 
inicerebul procesSi, Tavad xdeba mosarCele. am dros mis interesSi Sedis registrire
buli savaWro niSnis registraciaze uaris SedarebiTi safuZvlebis (winamdebare naSromis 
miznebisaTvis, mtkiceba, rom registrirebul niSanTan msgavseba an Sesabamis saqonelTan 
msgavseba iwvevs „aRrevis SesaZleblobas“) arsebobis Tobaze mtkicebulebebis wardgena da 
Sesabamisi tvirTic maszea. aq mtkicebis sagani isaa, rom arsebuli registraciiT ilaxe
ba baTilobasa da gauqmebaSi dainteresebuli piris interesebi. cxadia, rom es procesi, 
miuxedavad imisa, damoukidebel msjelobebs moicavs, TavisTavad, zegavlenis momxdenia 
imaze dadgindeba Tu ar darRveva40 da amis Sefasebisas, principulad mtkicebis tvirTi 
poteciuri damrRvevis mxaresaa, Tumca es ar gulisxmobs imas, rom Segebebuli sarCelis 
gareSec (romlis wardgenazec potenciuri damrRvevi Tavad iRebs gadawyvetilebas) aseTi 
tvirTi imave mxarezea.

2015/2436 (EU) direqtivis mixedviT, ganmtkicebulia msgavsi dacvis sistema. amasTan 
sayuradReboa, rom direqtivis preambulis me-16 punqtiT absoluturi dacva garantire
bulia mxolod im SemTxvevaSi, Tuki arsebobs niSanTa (registrirebul da gamoyenebul) 
identuroba da Sesadarebel saqonelTa identuroba. dacva, aseve garantirebuli msgavsi 
niSnebisa da saqonlis SemTxvevaSi, Tumca es iwvevs msgavsebis ganmartebis aucileblobas 
„aRrevis SesaZleblobasTan“ mimarTebiT. erovnuli kanonmdeblebis kompetenciis sferoa 
im gzebis gansazRvra, Tu rogor dgindeba „aRrevis SesaZlebloba“ da mtkicebis gadanawi
leba am sakiTxis dadgenisas.

evropuli modeliT darRvevis prezumcia moqmedebs mxolod im SemTxvevaSi, Tu re
gistrirebuli da saeWvo sasaqonlo niSnebis identurobis, aseve dasacav niSanTan asoci
rebuli da saeWvo produqtis e.w. „ormagi identurobis“ Semadgenloba gvaqvs darRvevis 

mosaSob varaudTan dakavSirebiT, e.w. lanhamis aqtis (xelmisawvdomia vebgverdze <https://www.bitlaw.com/
source/15usc/1115.html>) 1115-e par. (a) mtkicebulebiTi Rirebuleba, dacva, b) gaubaTilebloba, dacva). aSS-
is sistemis mixedviT, miuxedavad registraciis, rogorc myari mtkicebulebiTi Rirebulebis komponenti
sa, mtkicebis tvirTi, darRvevasTan dakavSirebiT, mosarCelezea, romelmac unda aCvenos, rom mopasuxis 
moqmedebam Seqmna momxmarebelSi (saqonlis) „aRrevis“ SesaZlebloba. ix. Boyle, J., Jenkins, J., Intellectual Property 
Law and Information Society, Cases and Materials, Open Coursebook, 4th Edition, 2018, 211.

37	 gauqmebis safuZvlebi ix. 58-e muxlSi.
38	 baTilobis Tobaze deklarirebs absoluturi da SedarebiTi safuZvlebi ix. Sesabamisad 59-e da me-60 muxlebSi.
39	 es iqneba gauqmebis moTxovna Tu baTilobis deklarirebis moTxovna.
40	 am sakiTxebis Taobaze ix. avstriis uzenaesi sasamarTlos mier ganxiluli saqmeze (OGH) 4 Ob 223/15w – 

Baucherlwärmer. gadawyvetilebis Sesabamisi konteqstis analizi mocemulia The Trademark Reporter, Annual 
Review of EU Tradmark Law, The Law Journal of the International Trademark Association, Vol. 107, No. 2, March-April, 2017 
597. Tavad gadawyvetilebis teqsti ix. vebgverdze <https://rdb.manz.at/document/ris.just.JJT_20160712_OG
H0002_0040OB00223_15W0000_000>. am saqmeSi registrirebuli evropuli kavSiris sasaqonlo niSis _ 
Baucherlwärmer EU mflobeli amtkicebda, rom mopasuxe arRvevda gansakuTrebul uflebas, xolo mopasuxe 
upirspirdeboda sarCels Segebebuli sarCeliT sasaqonlo niSnis „arakeTilsidisieri gamoyenebis“ (Zveli 
reglamentis _ (EC) 207/2009) safuZvliT (52-e muxli _ gauqmebis absoluturi sauZvlebi). am safuZvliT, 
niSnis registraciis gauqmeba efuZneba logikas, rom registracia xorcieledeba mxolod im mizniT, rom 
aRkveTos registraciamde gamoyenebuli niSnis gamoyeneba sxvebis mier, miuxedavad imis, rom registraciaze 
gancxadebis SemtanisaTvis cnobilia gamoyenebis adreuli faqtebi. mopasuxe registraciamde iyenebda imave 
niSans msgavsi (da ara identuri) prduqtis mimarT.
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Taobaze wamowyebul procesSi.41 sxva yvela SemTxvevaSi (sxvadasxva kombinaciiT niSanTa 
msgavseba/identurobisa da saqonelTa msgavseba identurobisas) registrirebuli niSnis 
mflobelma unda amtkicos darRvevis arseboba „aRrevis SesaZleblobis“ Cvenebis meSveo
biT.42 aqve umniSvnelovanesia, rom nicis klasifikacia, mxolod damxmare saindikacio ro
lis mqone dokumentia rogorc sasaqonlo niSnis registraciis procedurebis ganxorcie
lebisas, ise, darRvevis saqmeebSi, Sesadarebel saqonelTa msgavseba-gansxvavebebis gansaz
Rvrisas. 2017/1001 (EU) reglamentis 33-e, VII muxlis mixedviT, saqoneli da momsaxureba 
ar SeiZleba Sefasdes msgavsad imis gamo, rom isini Sedian erT klasSi da aseve, piriqiT, 
maTi aRqma gansxvavebulad ar SeiZleba imis gamo, rom ganekuTvnebian gansxvavebul kla
sebs nicis klasifikatoris mixedviT; es miuTiTebs imaze, rom, konkretuli saqmis far
glebSi, saqonelTa identuroba/msgavseba/gansxvavebuloba unda efuZnebodes mosarCelis 
registrirebul niSanTan asocirebuli (nicis klasifikaciis Sesabamisi klasis) saqonlis 
Sedarebas mopasuxis realur saqonelTan. es ukanaskneli ki mtkicebulebis saxiT unda 
iqnas warmodgenili saqmis masalebSi gansakuTrebuli uflebis mqone mosarCelis mier re
gistraciis mowmobasTan erTad. 

gansaxilvel saqmeSi (#as-718-686-2016), TvalnaTliv ar aris warmodgenili is, Tu ra 
faqtobriv mtkicebulebebs eyrdnoboda gansakuTrebuli uflebis mqone mosarCele sarCe
lis wardgenis momentSi, garda dokumentaluri mtkicebulebisa, romelic registraciis 
mowmobisa da sabaJo dokumentaciis43 saxiT iyo warmodgenili. Sesabamisad, radganac es 
saqme sakasacio ganxilvis etapze meored dabrunebuli saqmea44, upriani iqneba pirveli 
saqmis faqtobrivi garemoebebze apelirebac. am ukanasknelidan ki irkveva, rom saapela
cio sasamarTlo ar daeTanxma Tbilisis saqalaqo sasamarTlos Sefasebas, rom mopasuxis 
mier gamoyenebuli niSani registrirebuli niSnis msgavsi ar iyo da daayena aucilebloba 
ori sasaqonlo niSnis Sedarebaze iseve, rogorc saqonelTa Soris msgavsebis dadagenaze. 
Sedarebis gaxorcilebis mere ki (fotosuraTebis Sedareba registrirebuli klasis saqo
nelTan), saapelacio sasamarTlo mivida daskvnamde, rom saqoneli msgavsi iyo kolofebis 
feris, saqonlis zomisa da formis mixedviT, rasac SeiZleboda gamoewvia aRreva da mom
xmareblis SecdomaSi Seeyvana.45 miuxedavad amisa gadawyvetilebis teqstSi warmodgenili 
araa dasabuTeba, ratom CaTvala sasamarTlom dadasturebulad „SesaZlo aRrevisa“ da 
momxmareblis SecdomaSi Seyvanis komponenti46; sasamarTlo Semoifargleba mxolod nor
mativebisa da sasaqonlo niSnis erTi sawarmos meorisagan gansxvavebis potencialis Tao
baze Toriuli konstataciiT.47

mopasuxe, iTxovda eqspertizis Catarebas sabaJoze gaCerebuli saqonlis kontrafaq
ciulobis Taobaze saapelacio ganxilvis etapze, rac ar dakmayofilda48, kontrafaqciu
lobis preziumirebis motiviT da imaze miTiTebiT, rom saqpatentSi registraciis etapze 
xdeba rogorc formaluri, ise arsobrivi eqspertiza da niSans ukve gavlili aqvs msgavsi 
procedura. gaugebaria amgvari midgoma, radgan registraciis etapze ganxorcielebuli 

41	 ix. Mejias, A., dasax. naSromi, 34-e sq., 306. 
42	 iqve, 307.
43	 „4. ssip Semosavlebis samsaxurma, ...[mopasuxis] mier 2013 wlis 21 ivniss C32794 (11111) sasaqonlo sabaJo 

deklaraciiT gacxadebuli saqonlis nawili, saxeldobr, sayofacxovrebo teqnika (SesafuT masalaze 
sasaqonlo niSniT), kerZod, blenderi _ 40 c, Tmis feni _ 40 c, uTo _ 100 c, el.Caidani _ 72 c da tosteri 
_ 40 c, miiCnia savaraudod, Sesabamis reestrSi Setanili sasaqonlo niSnis mflobelis uflebis darRveviT 
warmoebulad, ris gamoc, 2013 wlis 24 ivnisis #28354 brZanebiT 10 samuSao dRiT SeaCera mopasuxis 
mier sasaqonlo sabaJo deklaraciiT importis sasaqonlo operaciaSi gacxadebuli, SeCerebuli saqonlis 
gaformebis procedurebi“.

44	 saqme #as-1285-1223-2014.
45	 iqve, 45-e punqtSi mocemulia kasatoris mosazrebebi saqonlis nimuSebis Sedarebis Taobze.
46	 am komponentis mtkicebisas evropul modelSi gamosayenebeli kriteriumebis Taobaze ix. Kur, A., Dreier, T., 

dasax. naSromi, 34-e sq., 208 da Semdg. gverdebi.
47	 iqve, 21-e-25-e punqtebi.
48	 obieqturobisTvis, unda aRiniSnos, rom mopasuxes aravin uSlida xels msgavseba gansvavebis Taobaze 

damoukideblad eqspertizis CatarebaSi procesamde da Sesabamisi daskvnis mtkicebulebad saqmis masalebSi 
warmodgenaSi.
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eqspertizis Semowmebis sagania, gansakuTrebuli uflebis registraciiT aRiarebis miz
nebisaTvis, niSnisa da Sesabamisi satqonlis identuroba/msgavsebis Semowmeba ukve regis
trirebul inteleqtualuri sakuTrebis obieqtebTan, raTa aman ar daarRvios sxvisi re
gistraciiT manamde aRiarebuli mflobelis uflebebi. registraciis etapze SeuZlebelia 
Semowmebuliyo Semdgomi darRvevis faqti davaSi monawile konkretuli mopasuxis mier 
konkretul saeWvo saqonelze, martivi mizezis gamo, rom registracia win uswrebda kon
kretul saqmeSi potenciuri damrRvevis mier saqonlis importirebis mcdelobis faqts. 
swored es momenti edeba safuZvlad imas, rom (rogorc saapelacio, ise sakasacio) sasa
marTloebis msjeloba kontrafaqciulobis zogadi preziumirebis Sesaxeb mcdar daskvna
Si gadaizarda.49 

sainteresoa, rom Tavad mosarCelis mtkicebis tvirTis nawili iyo konkretuli saqon
lisa da niSnebis identurobis/msgavsebis dadastureba da „aRrevis SesaZleblobis“ Taoba
ze, sul mcire ganmartebebis gakeTeba. gansaxilvel saqmeSi. amis dadasturebis Semdgom ki 
misi mtkicebis tvirTis nawili iyo isic, rom emtkicebina „aRrevis SesaZlebloba“ (snSk-is 
me-6, I, b) an g) muxlis Semadgenlobidan gamomdinare), rac aucilebeli iyo zemoaRniSnuli 
garemoebebis gaTvaliswinebiT. 

samarTlebrivi reagireba darRvevaze _ niSnisgan gancalkeveba, Tu ganadgureba?

sasaqonlo niSnis darRvevis Taobaze davebisas, mosarCelis moTxovnis marTlzomierebis 
gasarkvevad, rom gamoyenebul unda iqnas romelime kanoniT dadgenili RonisZieba, rac 
am SemTxvevaSi saqonlis ganadgurebaSi gamoixata, upirveles yovlisa, unda gaanalizdes 
sasaqonlo niSnis cneba da daniSnuleba. 

rogorc aRiniSna sasaqonlo niSani industriuli sakuTrebis50 nawilia, romelic sa
qarTvelos moqmedi konstituciis SinaarsiT, inteleqtualuri sakuTrebis farTo cne
bis qveS ganixileba. snk-is me-3 (I, II) muxlSi sasaqonlo niSani gansazRvrulia obieqtad 
da ganasxvavebs erTi sawarmos saqonels/momsaxurebas, meore sawarmos saqonlis/momsa
xurebisagan. parizis konvenciis saxelmZRvaneloSi51, sasaqonlo niSani ganimarteba misi 
Cveulebrivi gagebiT rogorc niSani, romlis daniSnulebacaa ganasxvavos erTi sawar
mos saqoneli meorisagan da mis mflobels eZleva gansakuTrebuli ufleba, gamoiyenos 
igi imave an msgavsi saqonlis mimarT. TRIPS-is me-15 muxlis Tanaxmad, nebismieri niSani 
an niSnebis kombinacia, romlis meSveobiTac SesaZlebaelia erTi sawarmos saqonlisa an 
momsaxurebis gansxvaveba, meore sawarmos saqonlis, an momsaxurebisagan, SeiZleba, war
moadgendes sasaqonlo niSans.52 evropuli modelic sawarmoTa saqonlisa da momsaxure
bis gansxvavebisaTvis arsebul obieqts ukavSirebs niSnis cnebas. amas garda, evropuli 
mowesrigeba reglamentisa (22-e muxli) da direqtivis (23-e muxli) meSveobiT, parizis 
konvenciiT mocemul, bundovan _ industriuli sakuTrebis „gansakuTrebul samarTleb
riv fenomenad“ aRiarebaze Sors midis da sasaqonlo niSani calke in rem gadacemaunarin 
obieqtad aris aRqmuli, rac, ZiriTadad, TanxvedraSia qarTul konstituciur model
Tan53, iseve rogorc, specialuri kanonis danawesebTan (snS-is 25-e muxli). 

TavisTavad, nebismieri niSani, rogorc azris komunikaciis forma, konretuli Sinaarsis 

49	 94-e da 97-e punqtebi ganCinebaSi saqmze #as-1285-1223-2014.
50	 parizis konvenciaSi, sawyisi variantisagan gansxvavebiT, mxolod 1958 wlis lisabonis SesworebebiT Sevida 

„industriuli sakuTrebis“ definicia (farTo gagebiT, rac industriuli da komerciuli sferoebis gada 
moicavs sxva, maT Soris, mag., soflis meurneobis mimarTulebas _ 1-li muxlis me-3 punqti), romelis 
obieqtadac miiCneva sasaqonlo niSani.

51	 ix. Bodenhausen, G. H. C., Guide to the Application of the Paris Convention for the Protection of Industrial Property, United 
International Bureaux for the Protection of Intellectual Property, Paris, 1968, 22.

52	 es debuleba citirebuli, aseve ix. 52-e sq.-Si miTiTebuli ganCinebis 68-e punqtSi.
53	 qonebrivi uflebis koncefcia SesaZloa relevanturi aRmoCndes winamdebare naSromisaTvis, radgan 

gansaxilveli gadawyvetilebis mixedviT, sasamarTlo niSnis gancalkevebas saqonlisagan Tavad am niSnis 
arsebobis SenarCunebis arguments ukavSirebs.
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adresatamde mitanis saSualebaa, romelic sakuTari „Sinagani struqturiT“ xasiaTdeba54. 
sasaqonlo niSnis triadul struqturaSi „niSani“ (simbolo) kavSirSia mis „mniSvnlobas
Tan“, romelic, magaliTad, mflobelis reputacias, momxmareblis loialobas („gudvils“), 
saqonlis an momsaxurebis xarisxs, misi kontrolis saSualebebs, an im daniSnulebas moiaz
rebs, rasac mflobeli gulisxmobs simboloSi da, sabolood, es sikeTeebi ebmis saqonelsa 
Tu momsaxurebas (e.w. „referents“). triadis elementebis kombinaciiT, cnebis sxvadasxva 
konteqstis xazgasma xdeba da gamoiyvaneba daskvna, rom sasaqonlo niSanze gansakuTre
buli ufleba ar gulisxmobs mxolod misi gamoyenebis uflebas, aramed misi konkretul 
„referentTan“ dakavSirebuli gamoyenebis uflebaa.55 

tradiciulad niSanze gansakuTrebuli uflebis warmoSobis mTavari kriteriumi _ 
„gansxvavebelunarianoba“, rac mis funqciad ganixileba56, xolo es ukanaskneli, ekonomi
kuri TvalsazrisiT, miemarTeba bazris efeqtianobas, sadac momxmareblis (produqtze) 
saZiebo xarjebi mcirdeba, xolo mwarmoebeli iRebs reputaciul sargebels xarisxSi 
investiciisgan.57 cxadia, rom niSnis aramarTlzomieri gamoyeneba safrTxes uqmnis am 
funqcias, radgan Cndeba sxvisi produqtis uflebis mflobelis priduqtTan „aRrevis“ 
safrTxe.

ekonomikuri da savaWro praqtikaSi arsebuli novaciebis safuZvelze, TeoriaSi Camo
yalibda „gamoyenebisa“ (use) da „saqonlis gasaRebis“ (merchandize) doqtrinebi, sadac sasa
qonlo niSnis triaduli agebuleba eWvqveS dgeba; gansakuTrebiT, sainteresoa „saqonlis 
gasaRebis“ doqtrina, sadac, mewarmeTa kreativizmis wyalobiT, Tavad sasaqonlo niSanSi 
dainaxes proqduqti, romlis datanac Cveulebriv samomxmareblo nivTze, obieqtis cnoba
dobis wyalobiT, iwvevs am nivTis met fasad gayidvas, vidre niSnis gareSe igive xarisxis 
saqonlisa.58 am dros, mwarmoeblis mTavari mizani niSnis mTavar produqtTan asocireba da 
aqedan gamomdinare warmoSobis wyaroze miTiTeba ki araa aramed sxva produqtis meSveo
biT sakuTaris reklamirebis instrumenti. am funqciis xelyofis sawinaaRmdego qmedeba, 
romelic „ganzavebis“ (“dilution”) saxeliTaa cnobili59 60, reagirebadia parizis konvenciis 
me-6bis muxlis mixedviT da, snk-is me-3, IV muxliTac, „sayovelTod cnobil“ sasaqonlo niS
nebs miemarTeba. am dacvis instrumentiT, saWiro ar aris „aRrevis SesaZleblobis“ Cveneba 
uflebis mflobelis mier moTxovnis dasakmayofileblad.61 

funqciebis zemoaRwerili CamonaTvali, sabolood unda ganapirobebdes, gansakuTre
buli uflebis darRvevisas, Tanmxleb samarTlebrivi RonisZiebis xasiaTs da marTlmsa
julebis funqcia, rom, mosarCelis moToxvnis safuZvelze62, gamoiyenos normatiuli al
ternativebidan erT-erTi an maTi kombinacia63, swored amiT unda izRudebodes.64 saqonlis 

54	 sasaqonlo niSnis „doqtrinis“ zogadi semiologiis WrilSi analizis Taobaze ix. Beebe, B., The Semiotic Account 
of Trademark Doctrine and Trademark Culture, Trademark Law and Theory, Handbook of Contemporary Research, Dinwoodie, G. 
B., Janis, M. D. (eds.), Edward Elgar, Cheltenham, UK • Northampton, MA, USA, 2008, 42 da Semd. gv. am naSromSi avtori 
gamoyofs niSnis triadul semiotikur struqturas: „sibolo“ (signifier), „mniSvneloba“ ((signified) idea rasac 
unda gaesvas xazi) da „referenti“ (is, rasac miemarTeba mniSvneloba).

55	 iqve, 47.
56	 registraciaze uaris absoluturi safuZveli snk-is me-4, I, a) muxli me-3 muxlze miTiTebiT. aseve ix. 

Ricketson, S., dasax. wyaro, 24-e sq. [12.141/142], 887. gamoyenebulia termini “capable of distinguishing”. aseve ix. 
Seville, C., The EU Intellectual Property Law and Policy, Edward Elgar, Cheltenham, UK • Northampton, MA, USA, 2009, 225. 

57	 Beebe, B., dasax. naSromi, 61-e, sq., 48.
58	 iqve, 51, aseve ix. Colston, C., Principles of Intellectual Property Law, Cavendish Publishing Limited, London, Sydney, 1999, 346.
59	 mokled ix. Harms, L. T. C., A Casebook on the Enforcement of Intellectual Property Rights, World Intellectual Property Rights 

Organization, Switzerland, 2018, 47.
60	 am dros dacvis interesi uflebis mflobelis niSanTan dakavSirebuli reputaciuli mniSvnelobis dakn

inebis SesaZleblobis aRmofxvraa.
61	 ix. snk-is me-5, d) muxli (bolo winadadeba).
62	 snS-is 45-e, II muxli.
63	 TRIPS-is 46-e muxlis mixedviT, uflebebis samoqalaqo aRsrulebis RonisZiebebis nawilia saqonlis ganadgureba, 

qselidan amoReba da sxva. es segmenti erovnuli mopyrobis reJimis nawilad aRiqmeba, radgan darRvevebze 
saqnciaTa gaTanabreba am SeTanxmebis mizani araa. ix. Ricketson, S., dasax. komentari, 24-e sq., [9.26], 513, 514. 
aRaniSnavia, rom am tipis samoqalaqosamarTlebrivi Sedegebi saerToa SeTanxmebis wevri qveynebisaTvis.

64	 am logikaze erTgvari miTiTeba ix. 52-e sq.-Si miTiTebuli ganCinebis 107-e punqti.
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ganadgureba, faqtobrivad im potecialis mospobaa, romliTac damrRvevs uqreba Se
saZlebloba, niSnis aramarTlzomieri gamoyenebis aqtiT, momxmarebelSi „aRrevis Se
saZlebis“ Seqmnis, rac, Tavis mxriv, zianis momtani iqneboda uflebamosili pirisaT
vis. aqve aRsaniSnavia, rom snk, saqonlis ganadgurebis moTxovnis SemotaniT, uflebis 
darRvevis mkacri sanqcirebis models qmnis, kerZo samarTlis zianis anazRaurebis 
tradiciuli sistemisgan gansxvavebiT. klasikuri deliqturi qmedebis Sedegad, Ta
naswor subieqtTa Soris pirvandeli mdgomareobis aRdgenis, samoqalaqo kodeqsis65 
408-e muxliT gaTvaliswinebuli, „restituciis“ mniSvneloba, eyrdnoba poziciebis 
literaluri gaTanabrebis princips. am ukanasknelSi, dogmaturad, Tanasworma su
bieqtma meore Tanaswori subieqtisgan imaze metis moTxovna ver unda SeZlos, vidre 
daaklda. cxadia, rom saqonlis ganadgureba prevenciuli da, amave dros, swored am 
Taviseburebis gamo, imaze metia vidre pirvandeli mdgomareobis aRdgena, radgan, 
Tuki arsebobs raime alternatiuli saSualeba, romliTac sasaqonlo niSnis funqciis 
sawinaaRmdego aqti ganeitraldeboda, ukiduresi RonisZiebis gamoyeneba SesaZle
beli ar unda iyos.66 Sesabamisad, xistad diskreciuli midgoma, nebismieri SemTxve
visTvis kanonis prevenciuli funqciis realizaciisa, gaumarTlebeli unda iyos da 
amgvari gadametebac gansazRvruli cxadi elementebis arsebobaze dafuZnebiT unda 
xdebodes. 

savaraudod, swored es mosazreba iyo imis mastimulirebeli, rom uzenaesma sasamar
Tlom pirvel jerze qveda instancias daubruna saqme67, miTiTebiT, rom am ukanasknels ga
moekvlia sasaqonlo niSnis saqonlisgan gancalkevebis SesaZleblobasTan dakavSirebuli 
garemoebebi. sasurveli iqneboda, uzenaes sasamarTlos aseve mieTiTebina kriteriumebi, 
romliTac saapelacio instancia SeZlebda xelmZRvanelobas ganadgurebis sakiTxis gada
sawyvetad.

inteleqtualuri sakuTrebis uflebebis aRsrulebis Sesaxeb 2004/48/EC direqtiviT68, 
Sesabamisi mimarTulebiT, evropuli kavSiris wevri qveynebis kanonmdeblobaTa harmoniza
ciis mizniT, gansazRvrulia mTeli rigi normativebisa. es direqtiva implementirebulia 
erovnul doneze qveynebis mier da, aRsrulebis miznebisaTvis e.w. „koreqciuli RonisZie
bebis“69 gamoynebisaTvis SemzRudvel normatiul CarCoebs adgens proporciulobis prin
cipis70 damkvidrebiT. 

darRvevis saqmeSi arsebuli TiToeuli garemoeba unda Sefasdes individualurad da 
gamoyenebul unda iqnes saTanado gonivruli zomebi. mxedvelobaSi unda iqnes miRebuli 
damdgar ziansa da misi aRmofxvrisaTvis saWiro qmedebas Soris proporciuloba. radga
nac direqtivis debulebebi wevri qveynebis erovnul kanonmdeblobebSi iqna iplementire
buli, interesmoklebuli ar unda iyos zogierTi maTganis midgomis mokle konstatireba.

franguli modelis mixedviT, safrangeTis sakasacios sasamarTlos praqtikiT gani
sazRvreba gamosayenebeli zomis proporciuoba, Tumca aq aqcentebi daismis, upiratesad 
mesame pirTa interesebze.71

britanuli modeliT ganadgureba, Cveulebrivad, Sesabamis zomad miiCneva, Tumca sasa
qonlo niSnebis Sesaxeb kanonis72 me-19, II muxliT ganmtkicebuli proporciulobis prin

65	 saqarTvelos 1997 wlis #786 kanoni.
66	 ix. TRIPS-is 46-e muxli: „aseTi moTxovnis ganxilvisas daRvevis seriozulobasa da gamosayenenebel zomas 

oris proporciulobaa aucilebeli iseve, rogorc mesame pirTa interesebis mxedvelobaSi miReba“.
67	 52-e sq.-Si miTiTebuli ganCinebis 110-e punqti. „mosarCelis moTxovna am nawilSi unda dakmayofildes 

mxolod im SemTxvevaSi, Tu sasamarTlo miva daskvnamde, rom kasatoris (mopasuxis) sasaqonlo niSnis 
saqonlisagan gancalkeveba SeuZlebelia. winaaRmdeg SemTxvevaSi am nawilSi mosarCelis moTxovna ver 
dakmayofildeba“.

68	 teqsti xelmisawvdomia vebgverdze <https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32004L0048&from=EN>.
69	 direqtivis me-10 muxli.
70	 iqve, me-3 punqti.
71	 83-e sq.-Si dasax. wyaro, 428.
72	 1994 wlis kanoni (2019 wlis SesworebebiT). xemisawvdomia vebgverdze <https://www.legislation.gov.uk/ukpga/1994/ 

26/contents>.
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cipis dacviT, sadac gaTvaliswinebul unda iqnas darRvevis simZime da mesame pirTa inte
resebi.73

metad detaluri da, winamdebare naSromis miznebisaTvis saintereso mowesrigeba aqvs 
avstriasa da germanias:

avstriis magaliTi cxadyofs, rom saqonlis ganadgurebisaTvis aucilebeli winapiro
baa, rom Sesabamisi nivTebi mopasuxis `kontrolis qveS~ (under control) iyos.74 amasTan, au
cilebelia iseTi obieqtebis gamorCeva, romelic ar arRvevs uflebas da maTi dazogva 
ganadgurebisagan.75 mopasuxis moTxovniT, SesaZlebelia, sxva, naklebad mkacri, Ronis
Ziebis gamoyeneba.76 es, aseve gulisxmobs niSnis mocilebas saqonlisgan im daTqmiT, rom 
damrRvevisTvis es ar unda iyos mniSvnelovani siZneleebis Semqmneli.77 sasaqonlo niSnis 
Sesaxeb avstriuli kanoni disproporciulobasTan midgomis sxva damatebiT moTxovnebsac 
moicavs.

germanuli modelis mixedviT, saqonlis ganadgurebis moTxovnisadmi proporciulo
bis dacva garantirebulia savaWro niSnebis Sesaxeb kanonis me-18 par.-is me-3 punqtiT. am 
sakiTxis gadasawyvetad mesame pirTa interesebic gaiTvaliswineba. bralis gareSe (gan
zraxva/gaufrTxilebloba) darRvevis gareSe moqmedebisas damrRvevma SeiZleba, aicilos 
ganadgureba fuladi kompensaciis gadaxdiT.78 ukiduresi zomis gamoyenebisas gansaz
Rvrul rols TamaSobs faqti, rom darRveva pirvelad xdeba da misi ganmeorebis SesaZ
lebloba ar arsebobs. Tuki recidivis albaToba arsebobs saqonlis ganadgureba SeiZ
leba, moTxovnil iqnas. aseve mniSvnelovania Semdegi faqtorebi: sxva, naklebad mkacri 
zomis gamoyenebis SesaZlebloba, darRvevis seriozuloba, sadac zemoaRniSnuli bralis 
komponentisa da xarisxis dadgenaa aucilebeli, produqtis odenoba, gasanadgureblad 
aucilebeli RonisZiebebis sirTule, saqonlis xarisxi da dabali Rirebuleba, aseve ma
Ti roli bazarze, SesaZlebelia Tu ara produqti advilad moyvanil iqnas darRvevis 
gareSe mdgomareobaSi, dainteresebuli mxareebis SesaZlebloba, rom uflebadamrRvevi 
produqti Canacvldes.

warmodgenili modelebi naTlad metyvelebs imaze, rom, erTi mxriv, qarTuli mowes
rigeba mniSvnelovan adaptacias saWiroebs proporciulobis principis realizaciisTvis, 
rac, sul cota, TRIPS-is SeTanxmebiTaa aucilebeli da, meore mxriv, CamoTvlili krite
riumebis gamoyenebis aucileblobaze marTlmsajulebis organoebis mier, aseve, sul cota 
manam, sanam normatiuli baza saerTaSoriso moTxovnebTan SesabamisobaSi mova. amis mcde
loba, rogorc ukve aRiniSna, hqonda uzenaes sasamarTlos saapelacio doneze Sesabamis 
sakiTxis Sesaswavlad saqmis dabrunebisas.

miuxedavad ukanaskneli SeniSvnisa, miviReT faqti, rom, sakasacio sasamarTlos moT
xovnis miuxedavad (rasac aklda specifikuri ganmartebebi, Tu rogor unda moexdina qve
da instancias sakiTxis gamokvleva), saapelacio sasamarTlom imsjela gancalkevebis Se
saZleblobaze da gasaocar daskvnamde mivida, rom niSnis gamocalkevebiT ar miiRweoda 
saqonlisa da niSnis am ori obieqtis „gancalkevebulad“ darCenis Sedegi, rasac, sasa
marTlos azriT iTxovda termini „gancalkeveba“. amgvari argumentacia savaWro niSnis, 
zemoaRweril, tradiciul funqciasTan Znelad SesaTavsebelia.

Cndeba eWvi, „gancalkevebulad“ darCenaSi xom ar gulisxmobda saapelacio sasamarTlo 
savaWro niSnis im funqciis realizacias, romelic „saqonlis gasaRebis“ doqtrinis Se
narCunebas moemsaxureboda, Tumca saqmis garemobebidan ar Cans, rom darRvevis SemTxveva 
sayovelTaod aRiarebuli niSnis dacvis sakiTxs exeboda; Znelia daskvnis gamotana imaze, 

73	 83-e sq.-Si dasax. wyaro, 1206.
74	 Enforcement of Intellectual Property Rights in the EU Member States, Petillion, F. (ed.), Intersentia, 2019, 78.
75	 iqve, 80.
76	 52-e par., pirveli punqti, avstriis 1970 wlis #260 kanoni savaWro niSnebis Sesaxeb. araoficialuri 

Targmani teqstisa xelmisawvdomia vebgverdze <https://www.jpo.go.jp/e/system/laws/gaikoku/document/index/
austria-e_shouhyou.pdf>. 

77	 iqve, imave par.-is, me-5 punqti. 
78	 83-e sq.-Si dasax. wyaro, 497.
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rom niSnis SenarCuneba, rogorc calke dacvis obieqtis am SemTxvevaSi mniSvnelovani iyo. 
gaugebaria, Tuki, niSnis amofxekviT, SesaZlebeli iyo saqonlis iseT kondiciaSi moyvana, 
romelic gamoricxavda mosarCelis mier niSanTa asocirebuli interesis (Sinaarsisa da 
misi wyarosTan kavSiris funqciis) SenarCunebas, ra gaxda ganadgurebis-ukiduresi zomis 
gamoyenebis motivatori.
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samoqalaqo da administraciuli  

xelSekrulebis gamijvna

levan mosaxliSvili1 

saqarTvelos uzenaesi sasamarTlos administraciul saqmeTa palatis 2020 wlis 16 aprilis 
ganCineba, saqme #bs-1134 (g-19) 

Tema: 				    administraciuli xelSekruleba
				    administraciuli gansjadoba

ganmartebuli norma: 	 szak2 me-2 muxli, z) qvepunqti 

mniSvnelovani faqtobrivi garemoebebi:

q. Tbilisis meriis ssip qonebis marTvis saagentos brZanebiT Sps „...os“ pirdapiri gankar
gvis wesiT, aRnagobis uflebiT, gadaeca q. TbilisSi, ...is quCaze, quCis gamyoli zolis 
mier dakavebuli 1 100 kv.m. miwis nakveTi, aRnagobis vada ganisazRvra 49 wliT. Sps „...
os“ miwis nakveTi gadaeca ...is mSeneblobisaTvis. amasTan, ganisazRvra, rom miwis nakveT
ze unda ganxorcielebuliyo mxolod, q. Tbilisis meriis ssip q. Tbilisis arqiteqturis 
samsaxuris mier SeTanxmebuli proeqtiT an/da sxva formis TanxmobiT, gaTvaliswinebuli 
nagebobis mSenebloba/montaJi.

xelSekrulebis gaformebis Semdeg, aRmoCnda, rom, aRnagobis uflebiT, gadacemul mi
wis nakveTze mSeneblobis uflebis mopoveba SeuZlebelia, ris gamoc xsenebuli xelSekru
leba warmoadgens SecdomiT dadebul garigebas. amdenad, arsebobs misi baTilad cnobis 
safuZveli. amasTan, mosarCeles ukan unda daubrundes xelSekrulebis safuZvelze mopa
suxisaTvis gadaxdili Tanxa.

Tbilisis saqalaqo sasamarTlos samoqalaqo saqmeTa kolegiis ganCinebiT Sps „...os“ 
sarCeli q. Tbilisis meriis ssip qonebis marTvis saagentos mimarT gansjadobiT gansaxil
velad gadaegzavna Tbilisis saqalaqo sasamarTlos administraciul saqmeTa kolegias.

sasamarTlos ganmarteba: 

1. samoqalaqo saqmeTa kolegiis pozicia 

samoqalaqo saqmeTa kolegiam aRniSna, rom gansaxilveli dava gamomdinareobs administra
ciuli kanonmdeblobidan, radgan moTxovna dakavSirebulia administraciul xelSekrule
basTan. sasamarTlos miTiTebiT, sadavo samarTalurTierTobis erT-erT mxares adminis
traciuli organo warmoadgens, rac gansaxilveli davis sajarosamarTlebrivi xasiaTis 
davad miCnevis erT-erTi safuZvelia. amasTan, mniSvnelovania dava administraciuli ka
nonmdeblobidan gamomdinareobdes. mocemul SemTxvevaSi, aqtebi, romelTa safuZvelzec 
daido sadavo xelSekruleba, sajaro samarTlis normebiT mowesrigebul samarTalur

1	 kavkasiis universitetisa da kavkasiis saerTaSoriso universitetebis asocirebuli profesori.
2	 saqarTvelos 1999 wlis #2181 kanoni, saqarTvelos zogadi administraciuli kodeqsi. xelmisawvdomia 

vebgverdze <https://matsne.gov.ge/ka/document/view/16270?publication=36>.
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TierTobas efuZneba. sasamarTlom aRniSna, rom ssip qonebis marTvis saagentos brZaneba, 
Tavisi samarTlebrivi bunebis gaTvaliswinebiT, warmoadgens administraciul kanonmdeb
lobis safuZvelze, sajaro interesis gaTvaliswinebiT, mxareTa Soris dadebul adminis
traciul xelSekrulebas, misi dadebis mizans warmoadgenda investiciis ganxorcieleba, 
rac sargebels moutanda municipalitetsac. amdenad, saxezea samarTlebrivi urTierTo
bis sajaro interesi.

2. administraciul saqmeTa kolegiis pozicia 

administraciul saqmeTa kolegiam aRniSna, rom, administraciuli xelSekrulebis dadebis 
Sedegad, Sesabamisi piri aRiWurveba sajarosamarTlebrivi uflebamovaleobebiT. saja
rosamarTlebrivi da kerZosamarTlebrivi xelSekrulebebis gamijvnisaTvis gadamwyveti 
mniSvneloba eniWeba ara xelSekrulebis monawileTa statuss, aramed xelSekrulebis mi
zans; kerZod, xelSekruleba dadebuli unda iyos sajaro uflebamosilebis ganxorcie
lebis mizniT. xelSekrulebis mizani misi Sinaarsis mixedviT ganisazRvreba. sasamarTlos 
ganmartebiT, administraciuli organo uflebamosilia, isargeblos kerZo samarTliT 
gaTvaliswinebuli saSualebebiT.

sasamarTlom, saqmis faqtobriv garemoebebze miTiTebiT, aRniSna, rom sadavo sakiTxi, 
formalurad, administraciuli davis msgavsia, Tumca gadamwyveti mniSvneloba eniWeba ara 
formalur mxares, aramed davis Sinaarss. konkretul SemTxvevaSi, xelSekruleba mosarCe
les ar aRWuravs sajarosamarTlebrivi ufleba-movaleobebiT. sadavo xelSekrulebis da
debisas, administraciulma organom moaxdina kerZosamarTlebrivi uflebis realizacia 
da kerZo pirs sargeblobaSi gadasca qoneba. ssip qonebis marTvis saagentos mier Sps „...
osaTvis“, miwis nakveTis sasyidliani aRnagobis uflebiT, sargeblobaSi gadacemis Sesaxeb 
xelSekrulebis gaformeba ar gulisxmobs mxareebs Soris vertikaluri, qvemdebareobiTi 
urTierTobis arsebobas. mocemul SemTxvevaSi, administraciuli organo ar warmoadgens 
sajaro uflebamosilebis imperatiuli nebis gamomxatvel subieqts. sasamarTlom aRniSna, 
rom dava exeba saxelmwifo qonebis kerZo pirisaTvis, sargeblobis uflebiT, gadacemas da 
ara saxelmwifo qonebis gansaxelmwifoebriobas, kerZo pirisaTvis sakuTrebaSi gadacemas.

3. sakasacio sasamarTlos pozicia 

sakasacio sasamarTlo, zepiri mosmenis gareSe, gaecno saqmis masalebs, Seamowma Tbili
sis saqalaqo sasamarTlos samoqalaqo saqmeTa kolegiisa da Tbilisis saqalaqo sasamar
Tlos administraciul saqmeTa kolegiis ganCinebebis kanoniereba-dasabuTebuloba, ris 
Semdegac, mivida daskvnamde, rom mocemuli saqme gansaxilvelad unda gadaeces Tbilisis 
saqalaqo sasamarTlos samoqalaqo saqmeTa kolegias, radgan, ama Tu im davis adminis
traciul-samarTlebrivad miCnevisaTvis, aucilebeli pirobaa, rom mosarCelis moTxovna 
iuridiulad efuZnebodes sajaro-administraciuli samarTlis Sesabamis normebs, kon
kretuli samarTlebrivi urTierTobebi gamomdinareobdes administraciuli samarTlis 
kanonmdeblobidan, anu mosarCelis mier miTiTebuli sakuTari uflebis (uflebebis) dar
Rveva Tavisi arsiTa da SinaarsiT ganpirobebuli unda iyos mopasuxis mxridan sajaro, 
materialuri samarTlis Sesabamisi sakanonmdeblo normebis darRveviT.

sakasacio sasamarTlo ganmartavs, rom mxareebs Soris dadebuli xelSekrulebis ad
ministraciul xelSekrulebad miCnevis ganmsazRvrel ZiriTad elements warmoadgens 
administraciuli organos mier sajaro uflebamosilebis ganxorcielebis mizani. saja
ro uflebamosilebis ganxorcielebis mizani gulisxmobs ara mxolod administraciuli 
organos uflebamosilebas mikuTvnebuli nebismieri sakiTxis gadawyvetas, aramed Ziri
Tadi, uSualo funqciis gansaxorcieleblad xelSekrulebis dadebas. sxvagvarad, admi
nistraciuli organos mier dadebul nebismier xelSekrulebas mieniWeboda administra
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ciuli xelSekrulebis statusi. sakasacio palata miiCnevs, rom konkretul SemTxvevaSi, 
sadavo samarTalurTierToba ar gamomdinareobs administraciuli kanonmdeblobidan. 
mxareTa Soris arsebuli sadavo samarTalurTierToba ukavSirdeba xelSekrulebas, ro
melic administraciuli organos mier dadebul samoqalaqo-samarTlebriv xelSekrule
baTa rigs ganekuTvneba. Sesabamisad, mis SewyvetasTan dakavSirebiT warmoSobili dava 
samoqalaqo samarTalwarmoebis wesiT gansaxilvel davas warmoadgens. amasTan, moTxov
na dafuZnebulia samoqalaqo samarTlis normebze. sarCelis moTxovnis dakmayofilebis 
samarTlebriv safuZvels warmoadgens samoqalaqo kanonmdeblobiT mowesrigebuli ur
TierTobani.

komentari:

1. Sesavali 

xelSekruleba warmoadgens mravalmxriv samarTlebriv movlenas, universalur samarTleb
riv konstruqcias, romelic gamoiyeneba samarTlis TiTqmis yvela dargSi. samarTlis 
TeoriaSi xelSekrulebad ganixileba mxareTa SeTanxmeba, romelsac safuZvlad udevs mxa
reTa mier nebis gamovlena. es neba ki mimarTulia samarTlebrivi urTierTobis warmoSo
bis, Secvlis an Sewyvetisaken.

xelSekruleba, rogorc mxareTa Tanmxvedri nebis gamovleniT miRweuli SeTanxmeba, yo
velTvis gansazRvravs masSi monawile mxareebis uflebebsa da movaleobebs; iTvaliswinebs 
mxareTa mier qmedebis ganxorcielebas an qmedebis ganxorcielebisagan Tavis Sekavebas; 
xelSekruleba SeiZleba, iyos rogorc samarTlebrivi urTierTobis warmoSobis, Secvlis 
an Sewvetis safuZveli, aseve igi SeiZleba, gavixiloT urTierTobis formadac, romelsac 
iRebs esa Tu is samarTlebrivi urTierToba; 

administraciul organos SueZlia xelSekruleba, rogorc universaluri samarTlebri
vi konstruqcia, gamoiyeneos samarTlis sxvadasxva dargSi, magaliTad, Tu administraciu
li organo monawileobs kerZosamarTlebriv urTierTobebSi, rogorc samoqalaqo samar
Tlis subieqti, igi debs samoqalaqo xelSekrulebas, xolo Tu xelSekrulebas igi iyenebs 
sajaro uflebamosilebis ganxorcielebis saSualebad, maSin saxeze gvaqvs administraciu
li xelSekruleba. 

konkretul SemTxvevaSi imis gansazRvra, administraciuli organos mier dadebuli 
xelSekruleba kerZosamarTlebrivia Tu sajarosamarTlebrivi, did sirTulesTanaa 
dakavSirebuli, vinaidan xelSekrulebis es ori tipi, rogorc, formaluri kanonie
rebis TvalsazrisiT, aseve Sinaarsobrivad Zalian hgavs erTmaneTs. isini erTmaneTs 
im zogad aspeqtebSi emsgavsebian, romlebic saerToa da damaxasiaTebelia nebismie
ri saxelSekrulebo urTierTobisaTvis. administraciuli xelSekrulebac, msgavsad 
samoqalaqo xelSekrulebisa, kerZo avtonomiasa da xelSekrulebis Tavisuflebaze 
dafuZnebuli samarTlebrivi urTierTobaa, romlis farglebSic mxareebi xelSekru
lebis arsebiTi pirobebis sakuTari iniciativiT gansazRvris TavisuflebiT arian 
aRWurvilni.3 

kerZosamarTlebrivi Tu sajarosamarTlebrivi xelSekrulebebis gamijvnas aqvs ara mar
to materialursamarTlebrivi, aramed saprocesosamarTlebrivi mniSvnelobac. es, pirvel 
rigSi, Cans sagnobrivi gansjadobis dadgenisas, rodesac fasdeba mxareTa Soris arsebu
li samarTlebrivi urTierTobis xasiaTi da sasamarTlo, Tavisi ganmartebiT, axdens am 
urTierTobebis gamijvnas. gamijvnis praqtikuli mniSvneloba ki exeba, ZiriTadad, imas, 
Tu samarTlis romeli norma unda iqnes gamoyenebuli konkretul SemTxvevaSi da romel
ma sasamarTlom unda ganixilos dava. kerZosamarTlebrivi davebi ganixileba samoqalaqo 
samarTalwarmoebis wesiT, SejibrebiTobis safuZvelze, xolo sajarosamarTlebrivi da

3	 saqarTvelos uzenaesi sasamarTlos administraciul saqmeTa palatis 2019 wlis 17 ianvris ganCineba 
saqmeze #bs-818(2k-18). 
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vebis ganxilva administraciuli samarTalwarmoebis wesiT, inkviziciurobis safuZvelze, 
mimdinareobs.

miuxedavad amisa, am konkretul saqmesTan mimarTebiT, SevexebiT mxolod samoqalaqo 
da administraciuli xelSekrulebebis gamijvnis sakiTxs, radgan gansjadobis dadgena, 
rodesac dava warmoiSva „sasamarTloTa Soris saqmeebis ganawilebis wesze“, swored, da
debuli xelSekrulebis samarTlebriv bunebazea damokidebuli.

2. administraciuli xelSekruleba 

administraciuli organos saqmianobis ganxorcielebis erT-erT samarTlebriv formas 
warmoadgens administraciuli xelSekruleba. szak-is me-2 muxlis z) qvepunqtis Tanaxmad, 
administraciuli xelSekruleba aris administraciuli organos mier, sajaro uflebamo
silebis ganxorcielebis mizniT, fizikur an iuridiul pirTan, agreTve sxva administra
ciul organosTan dadebuli samoqalaqo xelSekruleba.

administraciul xelSekrulebis es legaluri definicia warmodgenilia misi oTx ele
mentad dayofis SesaZleblobaSi. es elementebia: 

a) administraciuli organo, rogorc xelSekrulebis savaldebulo mxare; 

b) sajarosamarTlebrivi uflebamosilebis ganxorcielebis mizani; 

d) samoqalaqo xelSekruleba, rogorc am miznis miRwevis saSualeba;

e) urTierTobis Sinaarsi. 

2.1 administraciuli organo 

nebismieri xelSekrulebis mniSvnelovan elementebs warmoadgenen misi monawileebi. vinai
dan ar arsebobs xelSekruleba mxareTa gareSe. administraciuli xelSekruleba, ideba, er
Ti mxriv, administraciul organos, xolo, meore mxriv, fizikur an iuridiul pirebs So
ris. xelSekrulebaSi meore mxared SeiZleba gamovides administraciuli organoc. 

administraciuli xelSekrulebis erT-erTi mxare, aucileblad, unda iyos administra
ciuli organo. Tumca es faqti, ar aris amosavali administraciuli xelSekrulebis arse
bobisaTvis. xelSekrulebaSi administraciuli organos savaldebulo monawileoba admi
nistraciuli xelSekrulebis erT-erTi elementia da ara erTaderTi.

administraciuli organos cnebas aq calke aRar SevexebiT, Tumca unda aRiniSnos erTi, 
rom adminstraciuli organo warmoadgens cnebis savaldebulo elements sajaro mmar
Telobis saqmianobis yvela sajarosamarTlebrivi formisaTvis, rogoricaa administra
ciul-samarTlebrvi aqtebi, realaqti da administraciuli xelSekruleba. 

2.2 sajarosamarTlebrivi uflebamosilebis ganxorcielebis mizani 

rogorc wesi, nebismieri xelSekrulebis dasadebad sakmarisia imis dadgena xelSekrulebis 
mxareebma gamoavlilnes Tu ara neba da xelSekrulebis dadebis mizans aseTi mniSvneloba 
ara aqvs. Tumca administraciuli xelSekrulebis iseve, rogorc nebismieri sajarosamar
Tlebrivi xelSekrulebis SemTxevaSi, nebis gamovlenaze metad mniSvnelovania dadgindes 
xelSekrulebis dadebis mizani. swored xelSekrulebis dadeba, sajarosamarTlebrivi uf
lebamosilebis ganxorcielebis mizniT, aris ZiriTadi ganmasxvavebeli niSani administra
ciul da samoqalaqo xelSekrulebebs Soris. 

imisaTvis, rom gavigoT administraciuli organo moqmedebs Tu ara sajaro uflebamo
silebis ganxorcielebis mizniT, unda ganvsazRvroT, ra masStabis sikeTes emsaxureba is, 
unda Sefasdes xelSekrulebis Sinaarsi, ra valdebulebebi ikisres mxareebma da ra uf
leba-movaleobebi warmoeSvaT maT amis Sedegad. sxvanairad rom vTqvaT, imis gansazRvra, 
Tu ramdenad isaxavs konkretuli xelSekrulebis dadeba miznad sajaro uflebamosilebis 

samoqalaqo da administraciuli xelSekrulebis gamijvna
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ganxorcielebas, unda Semowmdes visi interesi dgas wina planze erTeulebis kerZo inte
resebi, Tu sajaro interesebi, ramdenad SeeZlo administraciuli organos Tavis kompe
tencias mikuTvnebuli sajarosamarTlebrivi amocanis Sesasruleblad daedo xelSekru
leba, warmoadgens Tu ara es xelSekruleba am amocanis Sesrulebis uSualo saSualebas da 
kontrahentis mier xelSekrulebis Sesruleba emsaxureba Tu ara am mizans. 

administraciuli xelSekrulebis dadebis mizanze saubrisas, aucilebelia, aseve er
TmaneTisagan gaimijnos xelSekrulebis dadebis mizani da im normatiuli mowesrigebis 
SemoRebis mizani, romlis Sesasrulebladac daido xelSekruleba. 

saqmianobis normatiuli regulireba, konkretuli procedurebis dadgena, imTaviTve, 
ar niSnavs am saqmianobis farglebSi ganxorcielebuli qmedebebis sajarosamarTlebriv 
xasiaTs. is, rom xelSekrulebis dadebis saWiroeba sajarosamarTlebrivi xasiaTis nor
matiuli aqtidan warmoiSoba, ar adasturebs am xelSekrulebis administraciul xasiaTs. 
normatiulad dadgenili valdebulebebis Sesrulebis mizniT, garigebebis dadeba, imTa
viTve, ar gulisxmobs maT administraciul xasiaTs4. 

2.3 samoqalaqo-samarTlebrivi xelSekruleba 

rogorc zemoT aRvniSneT, xelSekruleba samarTlebrivi urTierTobebis yvelaze gavrce
lebuli da moqnili saxea, romelic warmoadgens mxareTa Soris miRweuli SeTanxmebis Se
degs, romelsac safuZvlad udevs maTi Tavisufali nebis gamovlena. 

miuxedavad amisa, rodesac administraciuli organo, xelSekrulebas iyenebs universa
lur samarTlebriv konstruqciad, sxvadasxva pirobebSi is SeiZleba, iyos mxareebs Soris 
kerZosamarTlebrivi urTierTobis safuZveli an sajaro uflebamosilebis ganxorciele
bis saSualeba5. 

administraciuli xelSekrulebis SemTxvevaSi, mis samarTlebriv bunebas gansazRvravs 
misi mizani, romelic xelSekrulebis Sinaarsidan unda dadgindes, kerZod, unda gamoikve
Tos, aqvs Tu ara xelSekrulebiT nakisr valdebulebebs da SeZenil uflebebs administra
ciulsamarTlebrivi xasiaTi. 

amrigad, SegviZlia davaskvnaT, rom samoqalaqo xelSekruleba, Tu igi dadebulia ad
ministraciuli kanonmdeblobis safuZvelze, xelSekrulebis sagani emsaxureba sajaro 
miznis miRwevas, iTvaliswinebs valdebulebas sajaro moqmedebis Sesasruleblad da sa
marTlebrivi Sedegi sazogadoebrivi amocanis gadawyvetaa, maSin igi warmoadgens adminis
traciul xelSekrulebas. 

2.4 urTierTobis Sinaarsi 

xelSekrulebis mxareebi moqmedeben xelSekrulebis Tavisuflebis principis farglebSi, 
rac gulisxmobs maT uflebas dadon esa Tu is xelSekruleba, TviTon gadawviton visTan 
dadon xelSekruleba, ra pirobiT, gansaRvron xelSekrulebis Sinaarsi, tipi da forma. 
xelSekrulebis Tavisufleba, aseve gulisxmobs mxareTa uflebas, nebismier dros, Secva
lon xelSekrulebis pirobebi an daasrulon urTierToba. Tumca, administraciul xel
Sekrulebis dadebis dros, xelSekrulebis Tavisuflebis principi gulisxmobs mTel rigi 
Taviseburebebs risi gaTvaliswinebac aucilebelia. 

a) xelSekrulebis dadebis Tavisufleba 

miuxedavad imisa, rom administraciuli xelSekruleba administraciuli warmoebis pro
duqtia da saqmianobis am samarTlebriv formas, Sedegobrivad, konkretuli pirisa Tu 

4	 saqarTvelos uzenaesi sasamarTlos administraciul saqmeTa palatis 2019 wlis 17 oqtombris ganCineba 
saqmeze # bs-719-715 (g-17). 

5	 kopaleiSvili, m., administraciuli garigeba, 2003, 5.
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pirTa SezRuduli wris ufleba-movaleobebis momwesrigebeli funqcia gaaCnia, gansxvave
biT individualuri administraciulsamarTlebrivi aqtisagan, romelic calmxrivi nebis 
gamovlenis Sedega, administraciuli xelSekruleba mxareTa nebis Tavisuflebasa da ker
Zo avtonomiis princips efuZneba, amdenad, saqmianobis, am samarTlebrivi formiT, mowes
rigeba damokidebulia ara mxolod administraciuli organos, aramed, agreTve, xelSek
rulebis meore mxaris nebis gamovlenazec.

nebis gamovlena nebismieri saxis garigebis da, maT Soris, administraciuli xelSek
rulebis fundamentia, gansxvavebiT individualuri administraciulsamarTlebrivi aqtis 
gamocemisagan, ra drosac, calmxrivi neba administraciuli organos kanonismieri valde
bulebis Sesrulebas ukavSirdeba, administraciul xelSekrulebaSi nebis ormxrivi gamov
lena uSualod xelSekrulebis dadebis survilidan gamomdinareobs. 

xelSekrulebis dadebis mimarT gamoxatuli ormxrivi neba ar gulisxmobs saxelSekru
lebo urTierTobis warmoSobasTan dakavSirebul mxareTa mxolod formalur survils. 
administraciuli xelSekrulebis dadebisaTvis aucilebelia, arsebobdes mxareTa ori 
urTierTmfaravi Tanmxvedri nebis gamovlena xelSekrulebis yvela arsebiT pirobaze, 
xolo am pirobebis gansazRvra da maTze SeTanxmeba yovelgvari mavaldebulebeli, Tu 
maiZulebeli garemoebebis arsebobis gareSe, mxareTa nebis Tavisufali gamoxatviT unda 
ganxorcieldes6. 

xelSekrulebis dadebis Tavisufleba, romelic gulisxmobs mxareTa uflebas, TviTon 
gansazRvron, Tu visTan dadeben xelSekrulebas, administraciul samarTalSi moqme
debs imdagvarad, rom administraciuli organo SezRudulia kanoniT misTvis miniWebul 
uflebamosilebiT. xelSekrulebis dadebisas, administraciulma organom kontrahentis 
arCevisas unda gaiTvaliswinos, rom kontrahentis mier xelSekrulebis farglebSi aRe
buli valdebuleba, romlis safuZvelzec mas warmoeSoba ufleba-movaleoba unda emsa
xurebodes administraciuli organos sajarosamarTlebrivi uflebamosilebis ganxor
cilebas. im SemTxvevaSi, Tu xelSekrulebis orive mxares aris administraciuli orga
no, anu kontrahentic specialuri subieqtia, maSin, xelSekrulebis gaformebamde, unda 
Semowmdes, ramdenad SeuZlia kontrahent administraciul organos Tavis kompetenciis 
farglebSi dados aseTi xelSekruleba, aiRos valdebulebebi da xom ar ewinaaRmdegeba 
es misTvis kanoniT miniWebul uflebamosilebas. aqac, raTqmaunda, gadamwyvetia, rom, 
uSualod, xelSekrulebis sagani da damdgari Sedegi iyos sajaro samarTlis regulire
bis farglebSi. 

b) Sinaarsis gansazRvris Tavisufleba

saxelSekrulebo urTierTobebSi mxareebma TviTon unda gansazRvron xelSekrulebis Si
naarsi, Tumca, vinaidan administraciuli organo SezRudulia xelSekrulebis Sinaarsis 
formirebaSi, praqtikulad, amiT mas saSualeba eZleva gansazRvros xelSekrulebis pi
robebi calmxrivad. es, ra Tqma unda, ar arTmevs meore mxares uflebas, rom ar dados 
administraciuli xelSekruleba misi nebis sawinaaRmdegod. rac Seexeba ukve gaformebul 
xelSekrulebas, romlis ZaliTac administraciuli organo SeiZleba, aRmoCndes domina
nat mdgomareobaSi da isargeblos xelSekrulebis arsebiTi pirobebis calmxrivad Sec
vlis uflebiT, msgavsi konfiguracia samoqalaqo xelSekrulebis SemTxvevaSic SeiZleba, 
Segvxvdes. 

d) xelSekrulebis formisa da tipis arCevis Tavisufleba 

imisaTvis, rom xelSekruleba namdvilad CaiTvalos, sakmarisi ar aris, misi Sinaarsi 
emTxveodes mis monawileTa namdvil nebas. aucilebelia, es neba da Sinaarsi gamoxa
tuli iyos garkveuli kanoniT gaTvaliswinebuli formiT. administraciuli xelSek

6	 saqarTvelos uzenaesi sasamarTlos administraciul saqmeTa palatis 2019 wlis 17 ianvris ganCineba 
saqmeze #bs-818(2k-18)
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rulebis nadvilobis aucilebeli pirobaa, rom xelSekruleba daidos werilobiTi 
formiT. 

administraciuli organo, aseve SezRuduli SeiZleba aRmoCndes xelSekrulebis tipis 
arCevisas rig SemTxvevebSi, xelSekrulebis ara marto tipi, aramed Sinaarsic ki, SeiZleba, 
iyos gansazRvruli specilauri kanonmdeblobiT. 

magaliTad, saqarTvelos kanoni sajaro da kerZo TanamSromlobis Sesaxeb7 iTvaliswi
nebs, rom koncesiis ganxorcielebis Taobaze sajaro partniorsa da koncesioners Soris 
ideba koncesiis xelSekruleba, romelic unda Seicavdes:

a) xelSekrulebis sagans, Sesasrulebeli samuSaos moculobasa da maxasiaTeblebs, sa
jaro infrastruqturasTan an/da sajaro da kerZo TanamSromlobis farglebSi gasa
wev momsaxurebasTan dakavSirebul sxva sakiTxebs;

b) mxareTa Soris sajaro infrastruqturaze an/da sajaro da kerZo TanamSromlobis 
xelSekrulebiT gaTvaliswinebul sxva qonebaze qonebrivi uflebebis ganawilebisa 
da gadacemis wess (misi arsebobis SemTxvevaSi);

g) sajaro da kerZo TanamSromlobis xelSekrulebis moqmedebis vadas;

d) xelmisawvdomobis anazRaurebas/Sedegze dafuZnebul anazRaurebas an/da kerZo par
tniorisaTvis gansaxorcielebel sxva gadaxdebs (maTi arsebobis SemTxvevaSi);

e) sajaro partniorisaTvis gansaxorcielebel gadaxdebs (maTi arsebobis SemTxvevaSi);

v) xelSekrulebis Sewyvetis safuZvlebs, wessa da Sedegebs.

xelSekrulebis SinaarsTan dakavSirebuli sxva sakiTxebi regulirdeba, specialuri 
normebiT, administraciul kanonmdeblobaSi da saqarTvelos samoqalaqo kodeqsiT gaT
valiswinebuli damatebiTi moTxovnebiT xelSekrulebaTa Sesaxeb. 

3. daskvna 

amrigad, zemoRniSnulidan gamomdinare SegviZlia davaskvnaT, rom administraciuli xel
Sekruleba: 

1.	es aris ormxrivi nebis gamovlenis aqti; 

2.	warmoadgens SeTanxmebas, romelic ideba sajarosamarTlebrivi uflebamosilebis 
ganxorcielebisas; 

3.	ideba administraciuli organos _ xelSekrulebis savaldebulo subiueqtis mier. am 
SemTxvevaSi, administraciuli organo moqmedes sajaro samarTlis subieqtis rangSi, 
romelic axorcielebs sajaro mmarTvelobas da kanonmdeblobiT miniWebuli aqvs 
aseTi uflebamosileba; 

4.	administraciuli xelSekrulebis dadebis SesaZlebloba gaTvaliswinebul unda iyos 
kanonmdeblobiT; 

5.	atarebs aRmasrulebel-ganmkargulebel xasiaTs. masSi mocemulia qmedebebi, romle
bic warmoadgens xelSekrulebis savaldebulo subieqtis ZiriTad sajarosamarTleb
riv funqcias; 

6.	warmoSobs mxareTaTvis damatebiT ufleba-movaleobebs, vidre es maTTvis kanon
mdeblobiT miniWebuli uflebamosilebiT aris gaTvaliswinebuli; 

7	 2018 wlis #2273-IIs kanoni. xelmisawvdomia vebgverdze <https://matsne.gov.ge/ka/document/view/4193442? 
publication=2>.

levan mosaxliSvili
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7.	xelSekrulebis Tavisufleba (dadon esa Tu is xelSekruleba, TviTon gadawviton 
visTan dadon xelSekruleba, ra pirobiT, gansaRvron xelSekrulebis Sinaarsi, tipi 
da forma, nebismier dros Secvalon xelSekrulebis pirobebi an daasrulon urTier
Toba) SezRudulia savaldebulo subieqtis uflebamosilebiT; 

8.	xelSekrulebis dadebis samarTlebriv bazas warmoadgens administraciul-samar
Tlebrivi normebi, romelsac SeiZleba, Seicavdes rogorc normatiuli, aseve saja
ro mmarTvelobis ganmaxorcielebeli organoTa aqtebi; 

samoqalaqo da administraciuli xelSekrulebis gamijvna
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gamosacdeli vadis ganmarteba saqarTvelos samosamarTleo 

samarTalsa da evrokavSiris 2019/1152 direqtivaSi 

ekaterine qardava1

1. saqarTvelos uzenaesi sasamarTlos 2017 wlis 13 oqtombris gadawyvetileba #as-227-216-2017

Tema: 			   piris daniSvna ssip-is Tanamdebobaze gamosacdeli vadis gamoyenebiT. 

ganmartebulia	 sSk-is me-9 muxli2 (amJamad, me-17 muxli) sxva samarTlebriv normebTan kavSirSi.

faqtobrivi garemoebebi:

ssip-is direqtoris m.S.-is 2015 wlis 27 agvistos #298/1 brZanebiT, sajaro samsaxuris 
Sesaxeb“ saqarTvelos kanonis3 29(1) muxlis, sSk-is me-6 muxlis me-3 da me-5 punqtebis, 9(1) 
muxlis Sesabamisad, centris sakonkuro-saatestacio komisiis 2015 wlis 24 agvistos #17 
oqmisa da piradi gancxadebis safuZvelze, dasaqmebuli dainiSna centris administraciuli 
samsaxuris sazogadoebasTan urTierTobisa da iuridiul sakiTxTa ganyofilebis ufrosis 
Tanamdebobaze sami Tvis gamosacdeli vadiT. dasaqmebuls mieca anazRaurebadi Svebuleba 
21 samuSao dRiT, 2015 wlis 26 oqtombridan imave wlis 24 noembris CaTvliT. centrSi dainiSna 
axali direqtori. dasaqmebuli Svebulebidan dabrunda 2015 wlis 25 noembris Semdeg. ad
ministraciuli samsaxuris ufrosis 2015 wlis 26 noembris moxsenebiTi baraTis mixedviT, 
dasaqmebulis samTviani gamosacdeli vada Sefasda aradamakmayofileblad. am moxsenebiTi 
baraTis safuZvelze, sSk-is me-9 muxlis me-3, me-4 punqtebis, 37-e muxlis 1-li punqtis „b“ 
qvepunqtis Tanaxmad, centris direqtoris 2015 wlis 27 noembris #414/1 brZanebiT dasaqme
buls Seuwyda gamosacdeli vadiT dadebuli SromiTi xelSekruleba. dasaqmebulma sarCeli 
aRZra centris winaaRmdeg da moiTxova samsaxuridan gaTavisuflebis Sesaxeb brZanebis ba
Tilad cnoba, samuSaoze aRdgena, aseve, 2015 wlis 27 noembridan gadawyvetilebis aRsrule
bamde, saxelfaso ganacduris _ TveSi 1280 laris anazRaureba.

Tbilisis saqalaqo sasamarTlo

saqalaqo sasamarTlos ganmartebiT: Tu mxare warmatebiT gaivlis am garkveulwilad „myife“ 
periods, masTan SromiTi urTierToba gagrZeldeba zogadi wesiT, xolo Tu dasaqmebulisaTvis 
warumatebeli aRmoCndeba gamosacdeli vada, mas Seuwydeba SromiTi urTierToba... Svebuleba 
damsaqmebelma gamosacdel vadaSi CaTvala. sasamarTlos daskvniT sakiTxis aseTi Sefaseba 
ar gamomdinareobda arc sSk-is moTxovnebidan, arc samoqalaqosamarTlebrivi sivrcis 
umTavresi principis _ keTilsindisierebis CarCoebSi Tavsdeboda. gamosacdeli vada, Tavisi 
arsiT, dasaqmebulisaTvis garkveuli Sansia, dadebiTad warmoaCinos Tavisi SromiTi unar-
Cvevebi, daarwmunos damsaqmebeli mis maRal kvalifikaciaSi, Tu dakavebuli Tanamdebobis 
moTxovnebisadmi SesabamisobaSi da amiT safuZvliani pretenzia ganacxados xangrZlivvadian 

1	 samarTlis doqtori; kavkasiis universitetis asocirebuli profesori (afilirebuli); goris saxelmwifo 
saswavlo universitetis profesori; Jan mones profesori. 

2	 2020 wlis 29 seqtembris Sromis kodeqsis cvlilebis Sedegad, gamosacdeli vada mowesrigebulia sSk-is 
me-17 muxliT. ix. saqarTvelos organuli kanoni „saqarTvelos Sromis kodeqsi“, ssm, 75, 27.12.2010, <https://
matsne.gov.ge/document/view/1155567?publication=17>.

3	 saqarTvelos kanoni #4346-Is. 27.10.2015, <https://matsne.gov.ge/document/view/3031098?publication=34>.
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gamosacdeli vadis ganmarteba saqarTvelos samosamarTleo samarTalsa da evrokavSiris 2019/1152 direqtivaSi

SromiT urTierTobaze. amisaTvis ki, ra Tqma unda, dasaqmebuls esaWiroeba im Sansis _ drois 
im monakveTis srulad aTviseba, romelic sawyisi mocemulobiT (am SemTxvevaSi 27 agvistos 
daniSvnis brZanebiT) mieca mas... SromiTi urTierTobis SeCerebis erTerT safuZvelia 
anazRaurebadi Svebuleba. SeCereba gulisxmobs SromiTi urTierTobis Seusruleblobas, 
romelic ar iwvevs SromiTi urTierTobis Sewyvetas.

Tbilisis saqalaqo sasamarTlom sarCeli nawilobriv daakmayofila, baTilad cno 
#414/1 brZaneba SromiTi urTierTobis Sewyvetis Sesaxeb da mopasuxes daakisra mosarCe
lis sasargeblod 21 samuSao dRisaTvis Sromis 1120 laris anazRaureba. 

saapelacio sasamarTlo

saapelacio sasamarTlom ganmarta: SromiTi urTierTobis Sewyveta, rasac Sedegad dasaq
mebulis SromiTi uflebis Sewyveta ukavSirdeba, moiTxovs Sewyvetis safuZvlis detalur 
Seswavlasa da Sefasebas. amgvari Sefaseba ukiduresad mniSvnelovania mxareTa Soris (dam
saqmebeli-dasaqmebuli) samarTliani balansis dasacavad. erTi mxriv, dasaqmebuls usafuZ
vlod ar unda Seuwydes SromiTi xelSekruleba da amiT ar moespos saarsebo saSualeba, 
xolo, meore mxriv, damsaqmebels ar unda SeezRudos SromiTi movaleobebis damrRvevi 
muSakis samuSaodan gaTavisuflebis ufleba da misTvis miuRebeli muSakis samuSaoze dato
vebiT ar unda Seeqmnas garkveuli riskebi... dasaqmebulis SvebulebaSi yofna ar SeiZleboda 
miCneuliyo mis mier samsaxureobriv movaleobaTa arajerovan Sesrulebad... gamosacdeli va
dis daniSnuleba da Sinaarsi moicavs „gamocdas“, dakvirvebas dasaqmebulis unarebze, mis Se
saZleblobebze gaarTvas Tavi dakisrebul movaleobaTa Sesrulebas. is, rom dasaqmebulma ver 
SeZlo an arajerovnad Seasrula masze dakisrebuli movaleobebi, mxolod zepirsityvierad ar 
unda ganmartos damsaqmebelma, aramed Sesasrulebel samuSaosTan dasaqmebulis Sesabamisobis 
dadgenis mizniT, unda mieTiTos konkretul SemTxvevaze, mtkicebulebaze, garemoebaze Tu ra 
dros, ra viTarebaSi, romeli konkretuli samsaxurebrivi davalebisas ver SeZlo dasaqmebulma 
im unar-Cvevebis Tundac minimaluri standartis Sesruleba, romelsac masze samsaxurebrivad 
ganpirovnebuli saqmianoba moicavda.

saqalaqo sasamarTlos gadawyvetilebis SecvliT, saapelacio sasamarTlom miiRo axali 
gadawyvetileba _ mosarCele aRdgenil iqna Tanamdebobaze da mis sasargeblod mopasuxes 
daekisra iZulebiT ganacduri _ yovelTviurad 1280 laris _ anazRaureba 2015 wlis 27 
noembridan gadawyvetilebis aRsrulebamde. 

sakasacio sasamarTlo

sakasacio sasamarTlo ganmartavs: SvebulebiT sargeblobis ufleba ar warmoiSoba dasaq
mebis momentidan. SvebulebiT sargebloba garkveul SemTxvevebSi dakavSirebulia SromiTi 
urTierTobis xangrZlivobaze. dasaqmebuls Svebulebis moTxovnis ufleba warmoeSoba mu
Saobis TerTmeti Tvis Semdeg. dasaqmebuls mxareTa SeTanxmebiT Svebuleba SeiZleba mieces 
aRniSnuli vadis gasvlamdec... sakasacio sasamarTlo ar iziarebs saapelacio sasamarTlos 
msjelobasa da daskvnebs, rom dasaqmebuli ssip-Si, konkursis safuZvelze, uvadod dainiSna sami 
Tvis gamosacdeli vadiT (ix. gadawyvetilebis 12.2-12.3 qvepunqtebi). saapelacio sasamarTlos 
aRniSnuli daskvna ar gamomdinareobs kanonmdeblobis danawesidan da alogikurad gamoiyureba 
damsaqmeblis nebis ganmarteba imgvarad, rom mopasuxem uvadod daniSna mosarCele, amasTan, 
sami Tvis gamosacdeli vada ganusazRvra, romelic am periodis gavlis Semdeg, avtomaturad 
transformirebul iqna uvado saxelSekrulebo urTierTobad. sakasacio sasamarTlo ganmar
tavs, rom aseTi Sefasebis pirobebSi daniSnuleba ekargeba im saprobacio periods, romelic 
asaxulia gamosacdel vadasTan dakavSirebul danawesSi... SromiTi urTierTobebisadmi wmin
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ekaterine qardava

da saxelSekrulebo midgomis gamoyeneba ar aris mizanSewonili, radgan klasikurad aseTi 
urTierToba moicavs mis monawileTa SeTanxmebas Tanabar sawyisebze, maSin, rodesac SromiT 
urTierTobaSi erTi piri nebayoflobiT Tanxmdeba meoris daqvemdebarebaSi yofnas (ix. susg 
#as-98-94-2016, 26.07.2016w). SromiTsamarTlebriv davebSi mniSvnelovania gamoiricxos dam
saqmeblis mier sakuTari uflebis borotad gamoyeneba. 

sakasacio sasamarTlom gaauqma Tbilisis saapelaqcio sasamarTlos gadawyvetileba. da
saqmebulis moTxovna dakmayofilda SromiTi urTierTobebis Sewyvetis Sesaxeb 2015 wlis 27 
noembris #414/1 brZanebis baTilad cnobis nawilSi; ssip-s daekisra 21 samuSao dRis Sromis 
anazRaureba 1120 laris odenobiT. dasaqmebuli, ar daeqvemdebara samuSaoze aRdgenas.

komentari:

sSk-is me-17 muxli (yofili me-9 muxli) aregulirebs SromiTi xelSekrulebis specialur 
saxes _ gamosacdel vadas da ayalibebs sxva SromiTi xelSekrulebebisgan gansxvavebul 
Semdeg moTxovnebs, rogoricaa: igi erTxel unda daidos, araumetes 6 Tvis vadiT da 
werilobiT (17(1) muxli), misi wyvetisas ar unda iqnas gamoyenebuli sSk-is 48-e muxli 
(17(4) muxli), Sewyveta SesaZlebelia nebismier dros damsaqmeblis gadawyvetilebiT (17(3) 
muxli). amavdroulad, 17(1) muxlis safuZvelze, dadgenilia aseTi specialuri Sromi
Ti xelSekrulebis konkretuli mizani _ Sesasrulebel samuSaosTan piris Sesabamisobis 
dadgena. amdenad, 17(1) muxlis mkafio da eqsplicituri Sinaarsi, keTilsindisierebis 
principi da saxelSekrulebo ndoba, ganapirobebs mxareTa Soris SromiTi xelSekrulebis 
dadebas Tu gamosacdeli vadiT dasaqmebulis Sesabamisobis sakiTxi dadebiTad Sefasdeba. 
17(1) muxlis mizani damsaqmeblis iseT valdebulebasac gulisxmobs, rogoricaa acnobos 
da auxsnas dasaqmebuls ratom Sewyda mxareTa Soris gamosacdeli vadiT dadebuli Sro
miTi xelSekruleba (romelic ar iwvevs SromiTi xelSekrulebis dadebas) da ra nawilSi 
ar/ver akmayofilebs dasaqmebuli samuSaosTan Sesabamisaobas. erTi mxriv, damsaqmeblis 
diskrecia _ mewarmeobis Tavisuflebis konstituciuri principiT ganpirobebuli _ 
miiRos dawesebulebis, organizaciis, sawarmos, biznesis sasargeblo gadawyvetileba, 
dabalansebulia da erTgvarad SezRudulia xelSekrulebis miznis kanonismieri imperativiT 
_ damsaqmebelma imoqmedos dadgenili miznis Sesabamisad, rac gulisxmobs dasaqmebulis 
interesebis, socialuri da ekonomikuri uflebebis dacvas. 

aqve Rirebulia aRiniSnos, rom konkretuli miznis deklarireba aris safuZveli imisa, 
rom gamosacdeli vada gaimijnos staJirebisgan. 

2. gamosacdeli vadis regulireba evrokavSirisa da evrokavSiris wevri qveynebis 
Sromis samarTalSi 

asocirebis SeTanxmeba4 (AA) Sromis samarTlis sferoSi saqarTvelos winaSe mravlobiT 
valdebulebebs ayenebs. am valdebulebaTa ganxorcielebis principebi mocemulia AA-is IV 
karsa (DCFTA5) da VI karSi, rogorc savaWro-ekonomikuri politikis, aseve, socialuri da 
dasaqmebis politikis nawilebSi6. aq gawerilia evrokavSiris ormoci direqtivis dasaxe
leba, romlis mimarT saqarTvelom unda ganaxorcielos samarTlebrivi aproqsimacia (legal 
Approximation7). aq ar figurirebs gamosacdeli vadis mimarT konkretuli valdebulebebi, 

4	 asocirebis Sesaxeb SeTanxmeba erTis mxriv, saqarTvelosa da meores mxriv, evrokavSirs da evropis atomuri 
energiis gaerTianebas da maT wevr saxelmwifoebs Soris, 27.06.14, <https://matsne.gov.ge/document/view/2496959>

5	 Rrma da yovlismomcveli Tavisufali vaWrobis sivrcis Sesaxeb SeTanxmeba
6	 qardava e., saqarTvelos Sromis samarTlis reforma evropuli integraciisa da asocirebis SeTanxmebis 

moTxovnaTa WrilSi“, Tsu, 2018, 21-36. http://press.tsu.ge/data/image_db_innova/Eka%20Kardava.pdf
7	 qardava e., samarTlebrivi daaxloeba, saxelmZRvanelo principebi, saqarTvelos parlamenti, asociacia 

„evropis droiT“, fridrix ebertis fondi, 2017, http://www.parliament.ge/ge/ajax/downloadFile/83802/%E1%83
%A1%E1%83%90%E1%83%9B%E1%83%90%E1%83%A0%E1%83%97%E1%83%9A%E1%83%94%E1%83%91%E1%83%A0%E1%
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gamosacdeli vadis ganmarteba saqarTvelos samosamarTleo samarTalsa da evrokavSiris 2019/1152 direqtivaSi

Tumca, evropuli asocirebis procesSi evropuli standartebis codna, gaazreba da gamo
yeneba qarTuli Sromis samarTlis ganviTarebas Seuwyobs xels da gaamdidrebs qarTul 
mecnierebas anda samosamarTleo samarTals. qvemoT aRwerilia evrokavSiris 2019/1152 
direqtvis debulebebi da evrokavSiris zogierTi qveynis sakanonmdeblo regulirebis mo
deli. qveynebis SerCevas safuZvlad daedo Semdegi mosazreba: evrokavSiris aRmosavleTis 
qveynebi saqarTvelosaTvis relevantur Sesadarebel obieqtebs warmoadgenen erTnairi 
sabWoTa istoriuli warsulisa da ganviTarebis msgavsi dinamikis gaTvaliswinebiT.

2.1. evrokavSiris sabWosa da evroparlamentis 2019/1152 direqtiva evrokavSirSi 
gamWvirvale da prognozirebadi samuSao pirobebis Sesaxeb8

2019/1152 direqtivis Sesaval nawilSi xazgasmulia:

-	 socialuri uflebebis evropuli sayrdenis me-5 principi, iTvaliswinebs Semdegi po
litikis gatarebas: SromiTi urTierTobebis tipisa Tu xangrZlivobis miuxedavad, 
dasaqmebulebs unda hqondeT ufleba samarTlian da Tanaswor mopyrobaze samuSao 
pirobebTan dakavSirebiT da wvdoma socialur dacvasa da treningebze; unda waxa
lisdes uvado dasaqmebis forma (open-ended); kanonmdeblobisa da koleqtiuri xel
Sekrulebebis Sesabamisad aucilebelia uzrunvelyofil iqnas damsaqmebelTaTvis 
moqniloba, raTa gadaerTon cvlilebebze ekonomikur konteqstSi; xeli unda Seewyos 
Sromis inovaciur formebs, romelic uzrunvelyofs xarisxian samuSao pirobebs; me
warmeoba da TviTdasaqmeba da aseTi tipis samuSao mobiloba saWiroebs xelSewyobas; 
iseTi SromiTi urTierTobebi, romlebsac samuSao pirobebi mihyavT gauaresebamde 
Tavidan unda iqnes acilebuli; unda aikrZalos atipiuri SromiTi xelSekrulebebis 
borotad gamoyeneba da nebismieri gamosacdeli vadiT dadebuli xelSekruleba unda 
daidos gonivruli vadiT. 

-	 socialuri uflebebis evropuli sayrdenis me-7 principis Tanaxmad, dasaqmebulebs 
aqvT ufleba iyvnen informirebulni werilobiTi formiT dasaqmebis dawyebisTanave 
im uflebebisa da movaleobebis Sesaxeb, rac gamomdinareobs SromiTi urTierTo
bebidan, maT Soris gamosacdeli vadis periodSi. nebismieri daTxovnis win, isini uf
lebamosilni arian icodnen mizezebi da maT mimarT unda ganxorcieldes winaswari 
gafrTxileba gonivrul vadaSi. 

-	 gamosacdeli vada mxareebs aZlevs SesaZleblobas daadginon, rom dasaqmebulebi da 
samuSao poziciebi, erTmaneTTan Tavsebadia, xolo dasaqmebulebs aqvT Tanmxlebi 
mxardaWera/daxmareba. Sromis bazarze Sesvla an axal Tanamdebobaze gadasvla ar unda 
daeqvemdebaros gaWianurebul arastabilurobas. 

-	 evrokavSiris wevri qveynebis didma umravlesobam kanonmdeblobiT gansazRvra, rom 
gamosacdeli vada aris 3-dan 6 Tvemde, rac miiCneva gonivrul vadad. gamonaklisis saxiT 
SeiZleba gamosacdeli vada 6 Tveze meti xniT dadgindes, iq sadac es gamarTlebulia 
samuSao bunebiT, rogoricaa aRmasrulebel da xelmZRvanel Tanamdebobaze daniSnva 
an sadac dasaqmebulis interesia aseTi, gansakuTrebiT axalgazrda dasaqmebulis. 
amasTan, gamosacdeli vada SeiZleba gagrZeldes iseT SemTxvevebSi, roca dasaqmebuli 
ver asrulebda samuSaos gamosacdeli vadis periodSi Sromisuunarobis an Svebulebis 
gamo; aseT dros, mas unda mieces vada, raTa Sefasdes misi Sesabamisoba Sesasrulebel 
samuSaosTan. Tu gansazRvrul-vadiani SromiTi urTierTobebi 12 Tveze naklebia, wevrma 
qveynebma unda uzrunvelyon, rom gamosacdeli vadis xangrZlivoba iyos adekvaturi da 

83%98%E1%83%95%E1%83%98_%E1%83%93%E1%83%90%E1%83%90%E1%83%AE%E1%83%9A%E1%83%9D%E1%83%94%E1
%83%91%E1%83%90-%E1%83%A1%E1%83%90%E1%83%AE%E1%83%94%E1%83%9A%E1%83%9B%E1%83%AB%E1%83%A6%E
1%83%95%E1%83%90%E1%83%9C%E1%83%94%E1%83%9A%E1%83%9D_%E1%83%9E%E1%83%A0%E1%83%98%E1%83%9C%
E1%83%AA%E1%83%98%E1%83%9E%E1%83%94%E1%83%91%E1%83%98

8	 Directive (EU) 2019/1152 of the European Parliament and of the Council of 20 June 2019 on transparent and predictable working conditions in 
the European Union, https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32019L1152&qid=1603028156697&from=EN
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proporciuli SromiTi xelSekrulebis vadisa da samuSaos bunebisa. 

direqtivis me-4 muxlis Tanaxmad:
1. wevrma qveynebma unda uzrunvelyon, rom damsaqmeblebma moaxdinon dasaqmebulebis 

informireba SromiTi urTierTobebis arsebiT pirobebze. 
2. informacia, unda Seicavdes sul mcire Semdegs:
...
(g) gamosacdeli vadis periods da pirobebs, Tu igi gamoiyeneba. 
...

direqtivis 8(1) muxlis Tanaxmad, wevrma qveynebma unda uzrunvelyon, rom gamosacdeli 
vadiT dadebuli SromiTi urTierTobebi ar aRematebodes 6 Tves. 

direqtivis 8(2) muxlis Tanaxmad, wevrma qveynebma unda uzrunvelyon, rom Tu gamosac
deli vada gamoiyeneba gansazRvrulvadiani SromiTi xelSekrulebis farglebSi, gamosac
deli vada unda iyos proporciuli SromiTi xelSekrulebis xangrZlivobisa da samuSao 
bunebisa. Tu gansazRvrulvadiani xelSekrulebis ganaxleba/gagrZeleba xdeba igive fun
qciebiT, gamosacdeli vada ar unda iqnes gamoyenebuli. 

direqtivis 8(3) muxlis Tanaxmad, wevr qveynebs SeuZliaT, sagamonakliso safuZvliT, 
daadginon ufro xangrZlivi gamosacdeli vada, sadac es gamarTlebulia samuSaos bu
nebiT an dasaqmebulis interesiT. iq, sadac dasaqmebuli ar/ver asrulebda samuSaos ga
mosacdeli vadis periodSi, vada SeiZleba Sesabamisad gagrZeldes im vadiT, ra vadiTac 
SeCerebuli iyo SromiTi urTierTobebi. 

direqtivis me-12 muxlis Tanaxmad: wevrma qveynebma unda uzrunvelyon rom dasaqmebuls, 
romelmac sul mcire 6 Tve imuSava erTidaigive damsaqmebelTan da romelmac gaiara 
gamosacdeli vada, SeeZlos, aseTis arsebobis SemTxvevaSi, moiTxovos dasaqmebis forma 
ufro usafrTxo da prognozirebadi samuSao pirobebiT da miiRos dasabuTebuli pasuxi. 
wevrma qveynebma SeiZleba SezRudon aseTi moTxovnis sixSire. 

komentari: 

2019/1152 direqtva axalia, rameTu igi 2019 wels aris miRebuli. man gaauqma 1991 wlis 14 
oqtombris sabWos 91/533/EEC direqtiva SromiTi xelSekrulebiT gaTvaliswinebuli pirobebis 
an dasaqmebasTan dakavSirebuli urTierTobebis Sesaxeb damsaqmeblis mier dasaqmebulTa 
informirebis valdebulebis Sesaxeb. es ukanaskneli ki asocirebis SeTanxmebis XXX danar
TiT gansazRvrul valdebulebebSi iyo mocemuli da Sesasrulebeli iyo 4 welSi _ 2018 
wels.9 asocirebis SeTanxmebis dinamiuri aproqsimaciis principis gaTvaliswinebiT ki, sa
qarTvelo unda dauaxlovdes evrokavSiris moqmed da validur normebs/kanonebs.10

axali direqtivis debulebebi evrokavSirSi unda gamoiyenon SromiTi urTierTobebis 
mimarT 2022 wlis 1 agvistodan, xolo manamde Zveli direqtiva moqmedebs. aqve aRsaniS
navia, rom Zveli direqtiva ar Seicavda debulebebs gamosacdel vadasTan dakavSirebiT. 

9	 asocirebis SeTanxmebis 431-e muxlisa da notifikaciis teqstis Tanaxmad, valdebulebaTa Sesrulebis 
aTvlis TariRia 2014 wlis 1 seqtemberi, ix. asocirebis SeTanxmeba, https://matsne.gov.ge/document/view/2496959

10	 ix. asocirebis SeTanxmebis 418 muxli. ix. 418-e muxlis ganmarteba Semdeg wyaroebSi:
qardava e., saqarTvelos Sromis samarTlis reforma evropuli integraciisa da asocirebis SeTanxmebis 

moTxovnaTa WrilSi“, Tsu, 2018, 21-36. http://press.tsu.ge/data/image_db_innova/Eka%20Kardava.pdf. 
qardava e., samarTlebrivi daaxloeba, saxelmZRvanelo principebi, saqarTvelos parlamenti, asociacia 

„evropis droiT“, fridrix ebertis fondi, 2017.
Kardava E., Associate Agreement – the Unique International Treaty with the Exceptional Character, European Community 

Studies Association (ECSA), Moldova, Journal European Studies, Chisinau, 2019, pp.11-39.
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xolo ramdenadac gamosacdeli vada evrokavSiris samarTlis doneze daeqvemdebara regu
lirebas, miuTiTebs imaze, rom sakiTxi uaRresac mniSvnelovania da arasaxarbielo praq
tikis arsebobam aucilebeli gaxada misdami sakanonmdeblo reagireba. evrokavSirSi aseTi 
samarTlebrivi dinamikis miuxedavad, 2020 wlis 29 seqtembers miRebuli Sromis kodeqsis 
cvlilebebma ar asaxa siaxle gamosacdel vadasTan dakavSirebiT, xolo ganmartebiTi baraTi 
arc ki Seexo am mimarTulebiT arsebul Zvrebs evrokavSirSi; Sesabamisobis cxrili ki mom
zadda 91/533 direqtvis mimarT.11

evrokavSiris wevr qveynebSi 2008 wlidan daiwyo Sromis kanonmdeblobis Zireuli cvli
lebebi, gansakuTrebiT _ samxreT da aRmosavleT evropaSi. reforma ZiriTadad Seexo 
dasaqmebulTa gaTavisuflebisgan dacvas, maT Soris gamosacdeli vadis gagrZelebis as
peqtsac. gamosacdeli vada orive mxarisaTvis SeiZleba dasruldes yovelgvar winaswari 
gafrTxilebisa da Sewyvetis kompensaciis gadaxdis gareSe. Tumca damsaqmeblis mxridan 
xangrZlivi gamosacdeli vadis gamoyenebam (zogierTi qveyana vadis maqsimums awesebs da 
amavdroulad gamonaklisebsac adgens gaxangrZlivebis TvalsazrisiT), miiRo Zalaufle
bis borotad gamoyenebis forma. gamosacdeli vada gamoiyeneba imisaTvis, rom ar daidos 
Sromis xelSekruleba da amiT damsaqmebelma airidos is samarTlebrivi tvirTi da valde
buleba, rac warmoiSoba Sromis xelSekrulebis dadebis Sedegad, Tundac SemdgomSi Sew
yvetis kompensaciis gacemis saxiT.12 

2.2. evrokavSiris wevri qveynebis Sromis kanonmdebloba gamosacdel vadasTan 
dakavSirebiT

2.2.1. bulgareTis respublikis Sromis kodeqsi13

muxli 70. gamosacdeli vadiT SromiTi xelSekruleba

1. 	roca samuSao moiTxovs dasaqmebulis unaris/SesaZleblobis Sefasebas, romelmac 
unda Seasrulos saqme, SesaZloa saboloo daniSvnamde igi daeqvemdebaros xelSekru
lebas gamosacdeli vadiT ara umetes 6 Tvisa. aseTi xelSekruleba agreTve, SeiZleba 
daidos im SemTxvevaSic, roca dasaqmebuls (employee) an muSas (worker) surs darwmun
des, rom es samuSao misTvis misaRebia. 

2. zemoaRniSnuli xelSekruleba unda uTiTebdes vis sasargeblod iqna SeTanxmebuli 
gamosacdeli vada. Tu es ar Cans xelSekrulebidan, CaiTvleba, rom SeTanxmebulia 
orive mxaris sasaargeblod. 

3. 	gamosacdeli vadis periodSi, mxareebs aqvT is uflebebi da valdebulebebi, rac maT 
eqnebodaT saboloo SromiTi xelSekrulebis farglebSi.

4. gamosacdel vadaSi ar Sedis dro, romlis ganmavlobaSi dasaqmebuli imyofeboda 
kanoniT gansazRvrul SvebulebaSi an dro, romlis ganmavlobaSi dasaqmebulma ver 
Seasrula saxelSekrulebo samuSao sxva gamamarTlebeli/sapatio mizezebis gamo. 

5.	erTidaigive samuSaosaTvis gamosacdeli vadiT xelSekrulebis dadeba SeiZleba mxo
lod erTxel imave muSasTan an dasaqmebulTan igive dawesebulebaSi/sawarmoSi.

muxli 71. gamosacdeli vadiT dadebuli xelSekrulebis Sewyveta

1. gamosacdeli vadis amowurvamde, mxares, romlis sasargeblod iqna SeTanxmebuli, 
SeuZlia Sewyvitos xelSekruleba winaswari gafrTxilebis gareSe. 

11	 ix. ganmartebiTi baraTi, https://info.parliament.ge/file/1/BillReviewContent/247835? evrokavSiris samarTlebriv 
aqtTan Sesabamisobis cxrili, https://info.parliament.ge/file/1/BillPackageContent/28239?

12	 European Semester Thematic Factsheet, Employment Protection Legislation, European Commission, https://ec.europa.eu/info/
sites/info/files/european-semester_thematic-factsheet_employment-protection-legislation_en.pdf

13	 Labour Code of the Republic of Bulgaria, Prom. SG. 26/1 Apr 1986, last amend. and suppl. SG. 92/6 Nov 2018, consolidated version 
of 2019, https://www.mlsp.government.bg/eng/legislation-1
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2. aseve, dasaqmebis xelSekruleba iTvleba dasrulebulad im SemTxvevaSi, roca is ar 
Sewyda zemoaRniSnuli punqtis Sesabamisad gamosacdeli vadis dasrulebamde.

2.2.2. lietuvas respublikis Sromis kodeqsi14

muxli 36. gamosacdeli vadis SeTanxmeba

1.	SeTanxmebul samuSaosTan dasaqmebulis Sesabamisobis dadgenisa da, aseve, dasaqmebu
lisTvis samuSaos Sesaferisobis garkvevis mizniT, mxareebi deben SromiT xelSekru
lebas gamosacdeli vadiT. 

2. gamosacdeli vada ar unda aRematebodes sam Tves, romelic ar moicavs dros, roca 
dasaqmebuli ar imyofeboda samsaxurSi samuSaos droebiTi Sesrulebis SeuZleblo
bis, Svebulebis an sxva mniSvnelovani mizezebis gamo. gamosacdeli vadis gagrZeleba 
mxareTa Soris SeTanxmebuli SromiTi xelSekrulebiT, akrZalulia. 

3. gamosacdeli vadis Sedegebis aradamakmayofileblad aRiarebis Semdeg, damsaqmebeli 
aqvs ufleba miiRos gadawyvetileba _ Sewyvitos SromiTi xelSekruleba manam sanam 
gamosacdeli periodi dasruldeba da mas Semdeg, rac dasaqmebuli miiRebs weri
lobiT gafrTxilebas gamosacdeli vadiT dadebuli SromiTi xelSekrulebis vadis 
amowurvamde 3 samuSao dRiT adre da ar gadaixados Sewyvetis anazRaureba (severance 
pay).

4. dasaqmebuls SeuZlia Sewyvitos SromiTi xelSekruleba gamosacdeli vadis periodSi 
dasaqmebulisaTvis 3 samuSao dRiT adre werilobiTi gafrTxilebis gakeTebiT. es 
gafrTxileba SeiZleba gawveul iqnas ukan misi wardgenidan ara ugvianes Semdeg samu
Sao dRes. gafrTxileba, romelic ukan ar iqna gawveuli dasaqmebulis mier, SromiTi 
xelSekrulebis Sewyvetis safuZvelia da damsaqmebelma unda gaaformos Sewyveta ara 
ugvianes bolo samuSao dRisa. 

muxli 61. SromiTi xelSekrulebis Sewyvetis akrZalva

1.	SromiTi xelSekruleba orsul dasaqmebulTan orsulobis periodSi da bavSvis 4 
Tvis asaks miRwevamde, SeiZleba Sewydes mxolod maSin, Tu arsebobs ormxrivi SeTan
xmeba dasaqmebulis iniciativiT, aseve, gamosacdel vadaSi dasaqmebulis iniciativiT 
xelSekrulebis dasadebad mxareTa nebis ararsebobis SemTxvevaSi an roca gansaz
Rvrulvadiani SromiTi xelSekruleba amoiwureba. faqti, rom dasaqmebuli orsulad 
aris dasturdeba damsaqmeblisadmi wardgenili eqimis mier gacemuli orsulobis 
sertifikatiT.

2.2.3. estoneTis respublikis SromiTi xelSekrulebis Sesaxeb kanoni15

muxli 6. gansakuTrebul SemTxvevebSi Sromis pirobebis Sesaxeb dasaqmebulis gafrTxileba

1.	Tu damsaqmebeli da dasaqmebuli SeTanxmdnen imaze ufro mcire vadaze, romelic 
warmodgenili kanonis 86(1) muxlSi, im mizniT, rom Sefasdes dasaqmebulis janmrTe
loba, codna, unarebi, SesaZleblobebi da pirovnuli maxasiaTeblebi Seesabameba Tu 
ara samuSaos SesrulebisaTvis moTxovnil dones (gamosacdeli vada), damsaqmebelma, 
kanonis me-5 muxlSi gansazRvrul moTxovnebTan erTad, damatebiT, unda gaafrTxi
los dasaqmebuli gamosacdeli vadis xangrZlivobis Taobaze.

muxli 73. anazRaurebis Semcirebis specifiurobani

14	 Law on the Approval, Entry into force and Implementation of the Labour Code, Republic of Lithuania, 14 September 2016 no 
xii-2603, law published: register of legal acts, 19 September 2016, id code 2016-23709, consolidated text from 1 July 2017 to 31 
December 2017. 

15	 Employment Contracts Act, Passed 17.12.2008, RT I 2009, 5, 35, Entry into force 01.07.2009, consolidated version of 2020, https://
www.riigiteataja.ee/en/eli/ee/520062016003/consolide/current.
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1.	damsaqmebels SeuZlia Seamciros anazRaureba im pirobebis arsebobisas, rac gansaz
Rvrulia valdebulebaTa samarTlis kanonis 112-e muxlSi mxolod maSin Tu dasaqme
bulma ar gaiTvaliswina damsaqmeblis mkafio da drouli instruqcia samuSaos Sede
gebis Sesaxeb da Tu instruqcia iyo gonivruli, iTvaliswinebda ra valdebulebaTa 
Sesrulebis mizans gawerils SromiT xelSekrulebaSi, mosalodneli rezultatis 
miRwevis albaTobas da movaleobaTa Sesrulebis damokidebulebas damsaqmebelisa 
da sxva dasaqmebulebis valdebulebebze. 

2.	anazRaurebis Semcireba baTilia Tu damsaqmebelma ar gamoiyena anazRaurebis Semci
rebis ufleba myisierad aradamakmayofilebeli samuSaos miRebidan. 

...

muxli 86. SromiTi xelSekrulebis Sewyveta gamosacdeli vadis periodSi

1.	damsaqmebels da dasaqmebuls SeuZliaT Sewyviton SromiTi xelSekruleba, romelic 
ZalaSi Sevida gansazRvruli vadiT da SromiTi xelSekruleba, romelic ZalaSi Se
vida ganusazRvruli vadiT, gamosacdeli vadis periodSi, oTx TveSi xelSekrulebis 
dadebis momentidan. 

2.	gamosacdeli vadis gamouyenebloba an Semcireba SeiZleba SeTanxmdes SromiTi xel
Sekrulebis dadebisas. 

3.	damsaqmebels da dasaqmebuls SeuZliaT Sewyviton SromiTi xelSekruleba, romelic 
ZalaSi Sevida gansazRvruli vadiT araumetes 8 Tvisa, gamosacdeli vadis periodSi, 
rac ar unda iyos xelSekrulebis vadis naxevarze meti. 

4.	damsaqmebels ar SeuZlia Sewyvitos SromiTi xelSekruleba im safuZvliT, rac ewi
naaRmdegeba gamosacdeli vadis mizans. 

muxli 96. Sewyvetis winaswari gafrTxileba gamosacdeli vadis miznis miuRwevlobis gamo 
SromiTi xelSekruleba SeiZleba Sewydes gamosacdeli vadis periodSi winaswari gaf

rTxilebis safuZvelze aranakleb 15 kalendaruli dRiT adre. 

2.2.4. poloneTis Sromis kodeqsi16

muxli 25. SromiTi xelSekrulebebis saxeebi

1. SromiTi xelSekruleba ideba ganusazRvreli vadiT, gansazRvruli vadiT an gansaz
Rvruli samuSaos Sesrulebis vadiT...

2. zemoaRniSnul nebismier SromiT xelSekrulebas SeiZleba win uswrebdes SromiTi 
xelSekruleba gamosacdeli vadiT araumetes 3 Tvisa.

muxli 30. SromiTi xelSekrulebis Sewyveta
...

2. SromiTi xelSekruleba gamosacdeli vadiT wydeba vadis amowurviT an manamde Sewyve
tis Sesaxeb gafrTxilebis safuZvelze. 

muxli 34. gafrTxilebis periodi gamosacdeli vadiT dadebuli xelSekrulebisaTvis
gamosacdeli vadiT dadebuli SromiTi xelSekrulebisaTvis gafrTxilebis periodia:

1) 3 samuSao dRe Tu gamosacdeli vada ar aRemateba 2 kviras,

2) erTi kvira, Tu gamosacdeli vada aRemateba 2 kviras, 

16	 The Labour Code of the Poland Republic, z dnia 23 grudnia 1997 r. (Dz.U. tłum. gb 1998 Nr 21, poz. 94, http://www.en.pollub.pl/
files/17/attachment/98_Polish-Labour-Code,1997.pdf; Labour Law and Employment in Poland – 2019 Guide, https://accace.com/
wp-content/uploads/2019/02/2019-Labour-Law-and-Employment-Poland-EN-compressed.pdf.
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3) 2 kvira, Tu gamosacdeli vada aris 3 Tve. 

muxli 50. kompensacia SromiTi xelSekrulebis Sewywvetis gafrTxilebis pirobebis 
darRvevisaTvis

1. gamosacdeli vadiT dadebuli SromiTi xelSekrulebis Sewyvetis gafrTxilebis va
dis darRvevisas, dasaqmebuli uflebamosilia miiRos kompensacia. kompensacia Sede
geba im anazRaurebisgan, rac xelSekrulebaSi miTiTebuli gamosacdeli vadis das
rulebamde unda gadaxdiliyo. 

...

muxli 177. orsuli dasaqmebulebis dacva

1. damsaqmebels ar SeuZlia Sewyvitos SromiTi xelSekruleba qal dasaqmebulTan misi 
orsulobis an dekretuli Svebulebis periodSi, gafrTxilebiT an gafrTxilebis ga
reSe, garda gamonaklisi SemTxvevisa, roca arsebobs safuZvlebi gamowveuli dasaq
mebulis braliT, romlebic amarTlebs Sewyvetas gafrTxilebis gareSe da roca sa
warmos profesiuli kavSirebis warmomadgenelma, romelic warmoadgens dasaqmebuls, 
Tanxmoba misca xelSekrulebis Sewyvetis Taobaze. 

2. pirveli punqti ar gamoiyeneba Tu qali dasaqmebulis gamosacdeli vada ar aRemateba 
erT Tves. 

3. SromiTi xelSekruleba, romelic dadebulia ... gamosacdeli vadiT, romelic aRema
teba erT Tves da wydeba orsulobis mesame Tvis Semdeg, grZeldeba bavSvis dabade
bamde. 

2.3. Sejameba

saqarTvelos sasamarTlo ganmartebebi gamosacdeli vadis xangrZlivobaSi Svebulebis 
dReTa CaTvlis dauSveblobis Taobaze, srulad exmianeba evrokavSiris 2019/1152 direq
tivis danawess da dasaqmebulis dacvis evropul standarts. rekomendirebulia, rom am 
aspeqtis momwesrigebeli norma gaiweros sSk-Si.

mniSvnelovania xazi gaesvas im faqtors, rom gamosacdeli vada evrokavSiris kanon
mdeblobaSi gamoiyeneba, rogorc Sromis xelSekrulebis integrirebuli nawili da sawyisi 
faza. gamosacdeli vada CarTulia Sromis xelSekrulebaSi da misi warmatebiT gavlis Sem
deg (Sesabamisobis dadgenis safuZvelze), SromiTi urTierTobebi grZeldeba. amitomac, 
damsaqmeblis mxridan dasaqmebulisaTvis misawodebeli Sromis arsebiTi pirobebis Sesaxeb 
informaciis erT-erTi aspeqtia _ informireba gamosacdeli vadis pirobebis Sesaxeb, Tu 
igi gamoiyeneba. sSk-Si, gamosacdeli vadis pirobebi arsebiTi pirobebis nawilSi ar aris 
asaxuli. 

2019/1522 direqtivisa da zogierTi evrokavSiris wevri qveynis sakanonmdeblo reguli
rebis modelis gaTvaliswinebiT, rekomendirebulia gamosacdel vadasTan dakavSirebuli 
aspeqtebis regulireba metad gasagebi, eqsplicituri da gamWvirvale gaxdes sSk-Si. amav
droulad, gamosacdeli vadis regulirebis Sinaarsi da arsi im ganwyobis matarebeli unda 
iyos, rom gamosacdel vadaSi dasaqmebulis axali unarebis aTvisebasa da SesaZleblobebis 
gamovlenis mizniT damsaqmebeli mas exmareba da erToblivad zrunaven proporciuli da 
keTilsindisieri „gamocdiT“ dawyebuli urTierToba stabilur SromiT urTierTobebSi 
gadaizardos. 

mniSvnelovania aRiniSnos isic, rom evrokavSiris wevri qveynebis kanonmdebloba
Si gamosacdeli vadis Sewyvetas win uswrebs gonivruli vadiT adre gafrTxileba. msgavsi 
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valdebuleba direqtivaSi ar figurirebs, Tumca wevr qveynebs aqvT arCevani aamaRlon 
direqtivis standarti da Camoayalibon ufro Zlieri dacvis praqtika.17 amavdroulad, 
direqtivisa da evrokavSiris wevri qveynebis debulebebSi aqcentirebulia, rom gamosac
deli vada ar unda iqnes miCneuli mxolod damsaqmeblis sasargeblo institutad _ daad
ginos Sesasrulebel samuSaosTan dasaqmebulis Sesabamisoba, aramed dasaqmebulsac unda 
eZleodes ufleba daadginos xelsayrelia Tu ara misTvis samuSao da Sewyvitos gamosacdeli 
vadiT dadebuli SromiTi xelSekruleba. aseTi paTosis norma sSk-Si ar aris. 

Sejamebis saxiT: arsebiTad mniSvnelovania gamosacdel vadasTan dakavSirebiT 
kanonSemoqmedebiT procesSi, samecniero saqmianobasa da samosamarTleo samarTalSi 
Seswavlil da gamoyenebul iqnas 2019/1152 direqtiva, romelmac gaauqma 91/533 direqtiva (am 
ukanasknels daefuZna 2020 wlis 29 seqtembris cvlilebebi) da romelmac Camoayaliba axali 
evropuli standarti Sromis pirobebis nawilSi. 

17	 qardava e., evrokavSiris Sromis direqtivebis asaxva saqarTvelos kanonmdeblobasa da praqtikaSi _ 
saqarTvelos Sromis kodeqsi VS “sajaro samsaxuris Sesaxeb“ saqarTvelos kanoni, asociacia „evropis 
droiT“, fridrix ebertis fondi, 2018, 3, http://www.fes-caucasus.org/fileadmin/Publications/2018/workers-geo-
booklet_23-09-18.pdf.
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col-qmruli RalatiT provocirebuli mkvleloba

Tamar gegelia1

saqarTvelos uzenaesi sasamarTlos sisxlis samarTlis saqmeTa palatis 26 ivlisis 2018 wlis 
ganaCeni #2k-129ap.-18

Tema: 				    col-qmruli RalatiT provocirebuli mkvleloba

ganmartebuli normebi: 	 ssk-is2 111-e muxli.

mniSvnelovani faqtobrivi garemoebebi:

2017 wlis 3 agvistos, Ramis saaTebSi, b.-sTvis cnobili gaxda, rom meuRle _ a. mas „araer
Tgzis Ralatobda“. imave dRes, daaxloebiT 13.10 saaTze, y.-s raionis sofel g.-Si, Tavis 
sacxovrebel saxlSi, b.-m ganzrax mokvlis mizniT, yelsa da sxeulis sxva nawilebSi daniT 
mravlobiTi dazianebebi miayena meuRle _ a.-s romelic miyenebuli dazianebebis Sedegad, 
mogvianebiT, gardaicvala daba s.-Si mdebare Sps „y.-is regionaluri jandacvis centrSi“.

sasamarTlos ganmarteba:

sasamarTlos SefasebiT b.-m Caidina ganzrax mkvleloba uecari, Zlieri sulieri aRel
vebis mdgomareobaSi, rac gamoiwvia damnaSavis mimarT msxverplis mZime amoralurma qme
debam, agreTve, msxverplis araerTgzisi amoraluri qceviT ganpirobebulma fsiqikurma 
travmam. fsiqiatriul-fsiqologiuri eqspertizis daskvnis Tanaxmad, am qmedebis Cadenis 
dros b. imyofeboda fiziologiuri afeqtis (uecari, Zlieri sulieri aRelvebis mdgoma
reoba) mdgomareobaSi.

komentari:

winamdebare naSromis mizania, ganixilos afeqtur mdgomareobaSi Cadenili mkvlelobis 
gamomwvevi erT-erT faqtori _ col-qmruli Ralati romelic qarTul sisxlis samar
Tlis dogmatikasa da sasamarTlo pratqikaSi mkvlelobis maprovocirebel fatqoradaa 
miCneuli, rasac Semamsubuqebel garemoebad miiCneven. colqmruli Ralatis gamo moRala
te partnioris mokvla, rogorc mkvlelobis Semamsubuqebeli garemoeba, gakritikebulia 
konkretul sisxlis samarTlis saqmeze dayrdnobiT romelic kargad avlens msgavsi saq
meebis sasamarTlo Sefasebis tendencias.

1. ganzrax mkvleloba uecari, Zlieri sulieri aRelvebis mdgomareobaSi

ssk-is 111-e muxlis pirveli nawili Semdegnairaadaa formulirebuli: „ganzrax mkvleloba 
uecari, Zlieri sulieri aRelvebis mdgomareobaSi, rac gamoiwvia damnaSavis an misi axlo 
naTesavis mimarT msxverplis marTlsawinaaRmdego Zaladobam, mZime Seuracxyofam an sxva 
mZime amoralurma qmedebam, agreTve msxverplis araerTgzisi marTlsawinaaRmdego an amo
raluri qceviT ganpirobebulma fsiqikurma travmam“.

1	 samarTlis doqtori, kavkasiis universitetis afilirebuli asocirebuli profesori.
2	 saqarTvelos 1999 wlis #2287 kanoni, saqarTvelos sisxlis samarTlis kodeqsi. xelmisawdomia vebgverdze 

<https://matsne.gov.ge/ka/document/view/16426?publication=230>.
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mkvleloba Cadenili Zlier sulieri aRelvebis mdgomareobaSi ssk-iT gaTvaliswinebu
li, erT-erTi privilegirebuli Semadgenlobaa, amitomac is naklebad mZime kategoriis 
danaSaulia.

akademiur literaturaSi azrTa sxvadasxvaobaa imasTan dakavSirebiT, Tu ratom isjeba 
msubuqad mkvlelobis es saxe. mecnierebis nawili mas, nawilobriv, gamamarTlebel gare
moebas uwodebs,3 xolo sxvebi, nawilobriv sapatiebel garemoebas,4 ukanaskneli mosazreba, 
albaT, ufro zustad gamoxatavs am saxis mkvlelobis Sinaars. 

qarTul sisxlis samarTlis doqtrinaSi gamoTqmuli dominanti mosazrebiT, pasuxis
mgeblobis Semcirebas iwvevs ara umarTlobis naklebi xarisxi, aramed Semcirebuli brali, 
radgan, am dros amsrulebels Sesustebuli aqvs sakuTar qmedebaze kontrolis unari.5 
Tumca mxolod es araa mizezi, ris gamoc mkvlelobis es saxe specialuri normiT gansaz
Rvra kanonmdebelma. meore aucilebeli kriteriumia is, rom mkvlelobis subieqti aseT 
mdgomareobamde (ganrisxebamde) swored dazaralebulma miiyvana Tavisi marTlsawinaaR
mdego qmedebiT. es ar amarTlebs mkvlelobas, magram „adamianurad gasagebs xdis“.6 Tuki 
mZime provokaciis faqtma intensiuri emocia gamoiwvia adamianSi, ramac mZime danaSaulis 
Cadenisaken ubiZga mas, xolo Semfasebeli miva daskvnamde, rom sxva nebismieri adamia
nic, savaraudod, ver moaxerxebda qmedebis Cadenamde refleqsirebas,7 miiCneva, rom, aseT 
dros, gamarTlebulia SedarebiT msubuqi gakicxva.8

mkvlelobis es saxe anglo-amerikul sisxlis samarTalSi cnobilia provokaciis saxel
wodebiT, rac ufro zusti dasaxelebaa, radgan saTaurive mianiSnebs pasuxsimgeblobis 
Semcirebis obieqtur mizezze. umjobesia, Tuki qarTul sisxlis samarTalSi mkvlelobis 
am saxes msgavsi dasaTaureba eqneba da ara iseTi fsiqologiuri/emociuri rogoric axla 
aqvs. 

ssk-is 111-e muxlis mixedviT, Zlieri sulieri aRelvebis mdgomareobaSi Cadenili 
mkvlelobas Cveulebrivi mkvlelobisgan ganasxvavebs Semdegi niSnebi: 

1.	sxva adamianisaTvis sicocxlis moswrafeba xdeba Tavad dazaralebulis mxridan 
mkvlelobis amsruleblis an misi axlo naTesavis9 mimarT Cadenili romelime qvemoT 
CamoTvlili provokaciuli qmedebis sapasuxod: marTlsawinaaRmdego Zaladoba; mZi
me Seuracxyofa an sxva mZime amoraluri qmedeba; agreTve, araerTgzisi marTlsawi
naaRmdego an amoraluri qceviT ganpirobebuli fsiqikuri travma. 

2.	provokaciaze reaqcia unda iyo uecari;

3.	mkvlelobis amsrulebeli provokaciis gamo aris Zlier aRelvebuli imdenad, rom 
mis mier Cadenili mkvleloba naklebad ikicxeba, radgan masSi intensiuri emocia 
iseTma faqtma gamoiwvia, rom analogiur situaciaSi sxva Cveulebrivi adamianic sa
varaudoa, rom ase moiqceoda. swored amis gamo gamarTlebulia Cveulebrivi mkvle
lobasTan SedarebiT ufro msubuqi sasjelis daweseba. 

3	 Bergelson, V., Victims and Perpetrators: An Argument for Comparative Liability in Criminal Law, Buffalo Criminal Law Review, 8, 2005, 409.
4	 Dressler, J., Rethinking heat of passion: A defense in search of a rationale, The Journal of Criminal Law and Criminology, 73/2, 

1982, 464; Rosenberg, R., A New Rationale for the Doctrine of Provocation: Applications to Cases of Killing an Unfaithful Spouse, 
Columbia Journal of Gender and Law, 37/2, 2019, 233.

5	 gamyreliZe, o., danaSauli adamianis winaaRmdeg, saqarTvelos mecnierebaTa akademiis saxelmwifosa da 
samarTlis instituti, Tbilisi, 2002, 58; lekveiSvili, m., Todua, n., mamulaSvili, g., sisxlis samarTlis 
kerZo nawili (wigni I), me-7 gamocema, meridiani, Tbilisi, 2019, 86.

6	 Kadish, S. H., Schulhofer, S. J., Barkow, R. E., Criminal Law and Its Process, Cases and Materials, Wolters Kluwer, 2017, 469.
7	 iqve.
8	 mecnierebis nawili mxars uWers provocirebuli mkvlelobisaTvis specialuri normis gauqmebas; maTi 

argumentiT, msubuqi sasjeli aufasurebs adamianis sicocxles, rac ar unda msxverplis qmedebiT iyos 
gamowveuli es reaqcia. Tuki adamians kontroli srulad ar aqvs warTmeuli unda moeTxovos pasuxi 
Cadenili mkvlelobisTis srulad. Kadish, S. H.,Schulhofer, S. J., Barkow, R. E., dasax. naSromi, me-7 sq., 471-473. 

9	 axlo naTesavebad ssk-is 109-e muxlis SeniSvnis mixedviT arian: mSobeli, mSvilebeli, Svili, mindobiT 
aRsazrdeli, papa, bebia, SviliSvili, da, Zma, meuRle. am normis miznebisTis SesaZlebelia am CamonaTvalis 
gafarToebac.
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imisaTvis, rom yvela CamoTvlili maprovocirebeli qmedeba moeqces gansaxilveli pri
vilegirebuli normis qveS, aucilebeli niSania, rom is uSalod provocirebuls an mis 
axlo naTesavs exebodes. es niSani kanonidan pirdapir gamomdinareobs da ase ganmartavs 
mas sasamarTloc. erT-erTi saqmis10 mixedviT, pirze iZalades, faqts msxverplis Svili 
Seeswro da imdenad aRelda da ganrisxda momxdariT, rom ver gaarCia Tavdamsxmeli da im 
pirze iZalada, romelic momxdarTan kavSirSi saerTod ar iyo. sasamarTlom uaryo dacvis 
mxaris pozicia da ar Seafasa momxdari privilegirebuli normiT.

amdenad, mkvlelobis ssk-is 111-e muxliT SefasebisaTvis aucilebelia mkvlelobas win 
uZRodes dazaralebulis mxridan misi provocireba; mkvlelobis aqti warmoadgens uecar 
reaqcias masze, radgan provocirebuli imdenad ganrisxebulia dazaralebulis saqcie
liT, rom Semcirebuli aqvs sakuTari saqcielis gansjis da TviTkontrolis unari.11

problemis kvlevisaTvis Zalian mniSvnelovania provocirebulis ganrisxebis xarisxis 
Sefasebac. 

qarTul sisxlis samarTlis doqtrinaSi Sefasebis kriteriumad iReben rogorc situa
ciis obieqtur niSnebs, ise mkvlelobis subieqtis individualur maxasiaTeblebs.12 magali
Tad, provokaciis faqtis Sefasebisas, mxedvelobaSi misaReb faqtorebs Soris, uTiTeben 
Tavad subieqtis „fsiqikur Taviseburebebsa“13 da mentalitets,14 rac araa swori. 

qarTul sasamarTlo praqtikaSic provokaciiT gamowveuli mrisxaneba ramdenad iyo 
fiziologiuri afeqti, amis Sefaseba xdeba kompleqsuri samedicino SemowmebiT. maga
liTad quTaisis saqalaqo sasamarTlos 2015 wlis ganaCenis mixedviT,15 saqmeSi, sadac 
qmarma coli mokvlis ganzraxviT daWra, masTan ganqorwinebis survilis gamo, Zlie
ri sulieri aRelvebis (afeqtis) dadgena daemyara eqspertis daskvnas, romelic, Tavis 
mxriv, fiziologiuri afeqtis sam fazas gamoyofs da Sefasebas Semdeg kriteriumebis16 
mixedviT axdens: 

„... pirveli faza SeiZleba, gagrZeldes xuTi, aTi da TxuTmeti welic ki.
meore faza, anu afeqtis afeTqeba, aris individualuri, xdeba myisierad wamebis an wu

Tebis SualedSi, zusti drois xangrZlivoba mecnierulad ar aris gansazRvruli, Tumca 
igi ar unda aRematebodes 3-4 wuTs.

mesame faza _ sinanulis arseboba, dasturdeba [braldebulis] Cvenebis safuZvelze, sa
dac is ambobs „es ra gavakeTe, Cemi xeliT davWeri Cemi Svilebis deda, mapatieT...“ ... meore 
faza dasrulda maSin roca [braldebuli] gaiTiSa. ar axsovs ra gaakeTa. aRqmis fragmen
tuloba, nawilobrivi daviwyeba, swored es miuTiTebs meore fazis arsebobas. mesame faza 
SeiZleba gagrZeldes saaTebiT, dReebiT, Tundac kvirebiT.~

sasamarTlos TqmiT „[braldebuli] absoluturad ukontaqto iyo da SeuZlebeli iyo 
misi pirdapiri gamokvleva. fiziologiuri afeqtis arsebobis gansazRvra moxda saqmeSi 
arsebuli mowmeTa Cvenebebis, daxasiaTebebis, braldebulis Cvenebis, akademiuri monace
mebisa da samxedro savaldebulo samsaxuris monacemebis mixedviT“.

miTiTebul gadawyvetilebaSi bevri ramea bundovani. gansakuTrebiT TvalSisacemia 
afeqtis afeTqebis SemosazRvra 3-4 wuTiT maSin, roca Tavad eqsperti aRniSnavs, rom mec
nierulad es dro gansazRvruli araa. maSin, riT xelmZRvanelobs is?

10	 susg # 2k-280ap.-04 ganCineba. Sead. turava, m., sisxlis samarTali, zogadi nawili, danaSaulis moZRvreba, 
meridiani, Tbilisi, 2011, 517-518; aseve Sead. State v. Mauricio Annotate this Case 117 N.J. 402 (1990). miTiTebul 
saqmeSi piri daisaja provokaciisaTvis, miuxedavad imisa, rom Secdoma dauSva pirovnebaSi, mokla ara is 
piri romelsac Causafrda aramed sxva. am saqmis samarTlebriiv analizisTvis ix. Kadish, S. H.,Schulhofer, S. J., 
Barkow, R. E., dasax. naSromi, me-6 sq., 477-478. 

11	 Ashworth, A., Principles of Criminal Law, Oxford University Press, 2009, 251-252.
12	 Todua, n., dasax. komentari, me-6 sq., 87. Sead. jiSkariani, b., danaSauli adamianis winaaRmdeg, iuristebis 

samyaro, 2016, 158-e veli, 60.
13	 gamyreliZe, o., dasax. komentari, me-6 sq., 61. 
14	 iqve. 60.
15	 sajaro informaciis gamoTxovis Sesaxeb gancxadeba, #1560-2, 28 Tebervali 2020.
16	 quTaisis saqalaqo sasamarTlos 2015 wlis 22 maisis ganaCeni. aseTive Sefasebi kriteriumi, sxva ufro axal 

gadawyvetilebebSic, ix. Tbilisis saapelacio sasamarTlos #1b/757-17 ganaCeni, 24 aprili 2018.
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aseve gaugebaria, Tu saidan askvnis eqperti imas, rom braldebuli inaniebs Cadenil qme
debas, iqneb TvalTmaqcobs? miTumetes, rom danergili praqtikiT amis Semowmeba SeiZleba 
moxdes, ara uSualod braldebulTan komunikaciiT, aramed Cvenebis oqmis safuZvelze. 
amasTan, afeqti Tu aqtis Semdeg „gaTiSviT“ da mexsierebis SesustebiT xasiaTdeba, ra un
da amis simulacias? amasTan, arc erTi fazis Sefasebisas eqpertebi ar uTiTeben mecnie
rul naSromebs, empiriul kvlevebs, mtkicebulebebs rac sarwmunos gaxdida maT daskvnas 
da, ratomRac, mosamarTlisaTvis es problemas ar warmoadgens.17

privilegirebuli normis gavrceleba-argavrcelebis sakiTxi ufro seriozul da myar 
normatiul safuZvels unda emyarebodes. 

sakiTxi, adamianma dakarga Tu ara TviTkontroli da amisaTvis ramdenad iyo sakma
risi msxverplis provokaciuli qmedeba, unda Sefasdes ara samedicino eqspertiziT, 
aramed obieqturi masStabiT, kerZod, imiT, Tu rogor moiqceoda aseT dros sxva, 
Cveulebrivi (keTilgonieri) adamiani.18 mosamarTlem/naficma msajulma unda upasuxos 
imas, Tu ramdenad mosalodnelia, rom analogiur situaciaSi sxva Cveulebrivi (kanon
morCili) adamiani romelsac TviTkontrolis gaweva evaleba da asecaa mosalodneli 
misgan (yvelasgan), ise gabrazebuliyo, rom mkvlelobis gadawyvetileba mieRo da Tavi 
ver moeToka. Sesabamisad, is, ris gamoc adamiani ganrisxda, imdenad mZime unda iyos, 
rom piri iseT uCveulo situaciaSi aRmoCndes, rom TviTkontroli Seumcirdes (miiCne
va, rom TviTkontrolis unaris standarti ufro dabali unda iyos arasrulwlovneb
Tan mimarTebiT19). winaaRmdeg SemTxvevaSi, Tu es maxasiaTebeli ara situacias, aramed 
Tavad am pirs axasiaTebs (mag., zedmetad impulsuria), es ver iqneba sakmarisi SemTxvev
ze am normis gasavrceleblad.20 am sakiTxTan dakavSirebiT, sxvadasxva midgomebi iyo 
gavrcelebuli sxva qveynebis sasamarTlo praqtikaSi21 magram swored im safrTxis ga
mo, rom gaumarTleblad ar gazrdiliyo provkaciaSi moazrebuli qmedebaTa ricxvi da 
yvelas sakuTari samarTliT ar ganesaja situacia (viRacisaTvis SeiZleba, wkipurtic 
sakmarisi iyos ganrisxebisaTvis mkvlelobisas), sasamarTloebma (mag., inglisi) obieq
turi Sefasebis testi daamkvidres, riTac xazi gaesva, provokaciasTan mimarTebiT, 
Sefasebis obieqtur masStabs.22 

ra Tqma unda, zustad imis Tqma, Tu ras moimoqmedebda sxva adamiani analogiur situa
ciaSi, SeuZlebelia, magram savaraudo23 unda iyos, rom msgavsi Zaladoba adamianSi Zalian 

17	 inglisis sisxlis samarTlis dogmatikaSi impulsis Sesafaseblad, rac gavlenas axdens adamianis 
TviTkontrolze da, rac pasuxismgeblobis Semamsubuqebeli garemoebaa, aRniSnulia, rom imis mecnieruli 
mtkicebuleba, rom uSalod mkvlelobis Cadenis momentSi pirma Tavis impulsebs winaaRmdegoba „ar gauwia“ 
Tu „ver gauwia“, ar arsebobs. ix. Ormerod, D., Laird, K., Smith, Hogan and Ormerod‘s Criminal Law: Cases and Materials, 
Oxford University Press, 2018, 641; Clarkson, C. M. V., Keating H. M., Cunningham S. R.,.Clarkson and Keating Criminal Law: text 
and materials, Thomson, 2007, 748-749; Ashworth, A., Principles of Criminal Law, Oxford University Press, 2009, 267.

18	 Baron, M. W., Gender Issues in the Criminal Law, The Oxford Handbook of Philosophy of Criminal Law, Oxford 2011, 344. 
qarTul sisxlis samarTlis doqtrinaSi afeqtis Sefasebis samedicino meTodia mxardaWerili, rac araa 
gasaziarebeli, aseTma midgomam SesaZloa, gaumarTleblad gaafarTovos 111-e muxlis farglebi da 
praqtikulad asec xdeba. sasamarTlo praqtikis mixedviT, ZiriTad SemTxvevaSi, iniSneba fsiqiatriul-
fsiqologiuri eqspertiza amsruleblis fiziologiuri afeqtis dasadgenad. braldebulTan uSualo 
komunikaciis Sedegad eqspertebi askvnian an gamoricxaven afeqtur mdgomareobas; Tumca iseTi saqmeebic 
arsebobs, sadac subieqtis saqcielis axsna da afeqturad Sefaseba eqspetma mowmeTa Cvenebebze dayrdnobiT 
gaakeTa da ara uSualod masTan komunikaciiT. ix. quTaisis saqalaqo sasamarTlos 2015 wlis 22 maisis 
ganaCeni (sajaro informaciis gamoTxovis Sesaaxeb gancxadeba, #1560-2, 28 Tebervali 2020)

19	 Ashworth, A., Principles of Criminal Law, Oxford University Press, 2009, 256. 
20	 iqve, 257. afeqturi mkvlelobis amsruleblisTvis damaxasiaTebeli individualuri maxasiaTeblebiT 

gansazRvris kritikisTvis ix. Kadish, S. H.,Schulhofer, S. J., Barkow, R. E., dasax. naSromi, me-6 sq., 484; keTilgonieri 
adamianis TvalTaxedvis Sefasebis obieqturi da subieqturi testebis daxasiaTebisaTvis ix. Burke, A. S., 
Equality, Objectivity, and Neutrality, Michigan Law Review, 103, 2005,1069.

21	 inglisis sasamarTlo praqtikis analizisTvis ix. Ashworth, A., dasax. naSromi, me-20 sq., 258. 
22	 inglisis sasamarTlom 2005 wlis Holley-is saqmiT Secvala manamde 2003 wlis Morgan Smith-is mravaljer 

gakritikebuli saqme, riTac, provokaciis Sefasebisas, provocirebulis aRqmebis da individualuri 
maxasiaTeblebis mxedvelobaSi miRebas gaukvala gza. miTiTebuli saqmeebis analizisTvis ix. Ashworth, A., 
dasax. naSromi, me-20 sq., 257-258.

23	 Kadish, S. H.,Schulhofer, S. J., Barkow, R. E., dasax. naSromi, me-7 sq., 470.
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did mrisxanebas gamoiwvevda da amitomac araswori iqneboda, samarTaliT, TviTkontroli 
iseve moeTxovebodes am adamians, rogorc nebismier sxvas, romelic msxverplisgan ar yo
fila provocirebuli. SeiZleba iTqvas, rom pasuxismgeblobis Semsubuqebas iwvevs pasu
xismgeblobis gadanawileba mkvlelobis subieqtsa da dazaralebulze.24 yvela adamianma 
unda icodes, rom rodesac sxvis mimarT marTlsawinaaRmdego Zaladobas Cadis, sxvebs ara 
mxolod misi mogeriebis ufleba aqvT, aramed mas Semdegac, rac misgan momdinare safrTxe 
Cavlilia, mkvlelobisaTvis SesaZloa, ufro msubuqad daisajon.25 

2. mkvlelobis maprovocirebeli qmedebebi, ssk-is 111-e muxlis mixedviT

provokaciis qveS moazrebuli qmedebebidan erT-erTia mZime Seuracxyofa da sxva mZime 
amoraluri qmedeba, romelTa ganxilvasac qvemoT daeTmoba adgili da es mniSvnelovania 
problemis arsSi gasarkvevad. 

Seuracxyofis qveS unda moviazroT adresatis Rirsebis damamcirebeli sityvebi/qme
debebi da ar unda moxdes misi ganvrcoba am sityvebis warmomTqmeli adamianis pirovnuli 
TviTrealizaciis uflebiT mocul qmedebaze. garda amisa, mkvlelobis provocirebisaT
vis sakmarisi araa Seuracxyofis miyeneba, is, aseve imdenad mZime unda iyos, rom Semfase
bels afiqrebinos, rom sxva keTilgonier adamianiSic gamoiwvevda msgavs mrisxanebas, ris 
gamoc, SesaZlo iyo, mas sapasuxod eZalada. mZime Seuracxyofis provokaciis qveS moaz
reba gasagebia, radgan is adamianis damcirebas iwvevs da araa gasakviri, Tuki is mZafr 
emociebs gamoiwvevs Seuracxyofil adamianSi. Tumca Seuracxyofaa adamianisaTvis Sua 
TiTis Cvenebac, sxvadasxva salanZRavi sityvebiT Semkoba, maT Soris, gineba, magram msgavs 
sityvebs ramdenad SeuZlia nebismieri keTilgonier adamianSi imxela mrisxanebis gamow
veva, rom mkvlelobisagan Tavis Sekavebis unari Seumciros? am kiTxvas negatiuri pasuxi 
unda gaeces. Tu konkretuli adamiani ise gamwardeba Sua TiTis Cvenebaze rom e.w. fizio
logiuri afeqtis mdgomareobaSi Cavardeba, mas Cveulebrivi (martivi) mkvlelobisaTvis 
gansazRvruli sasjeli SeiZleba Seumsubuqdes ssk-is 35-e muxlis safuZvelze, romelic 
SezRuduli Seracxaobis safuZvels adgens, radgan umniSvnelo qmedebaze amxela reaqcia 
konkretulad am adamianis individualuri maxasiaTebelia da ara yvela adamianis, amito
mac igi ver moeqceva am normis qveS. 

ssk-is 111-e muxlis gamoyenebis safuZveli unda iyos obieqturi masStabi kerZod, sakiT
xi, analogiur situaciaSi, savaraudod moiqceoda Tu ara ase sxva Cveulebrivi adamiani. 

normis SemadgenloboT gaTvaliswinebuli maprovocirebeli kidev erTi qmedebaa _ mZi
me amoraluri qmedeba. 

dasawyisSive unda iTqvas, rom msgavsi Sefasebebi kanonSi ar unda iyos gamoyenebuli, 
radgan zedmetad bundovania da ver akmayofilebs normis winaswar ganWvretadobis moT
xovnas, rac aucilebelia samarTlebrivi usafrTxoebisaTvis da gamomdinareobs lex certa 
principidan.26 normis Sedegis winaswar ganWvreta mniSvnelovania ara mxolod mkvlelo
bis akrZalvis adresatisTvis, rom zustad icodes ra aris akrZaluli da ra sasjelia 
mosalodneli, aramed provokatorisTvisac _ manac zustad unda icodes, Tu romeli 
qceva SeiZleba iqces mkvlelobis provokaciisaTvis sakmaris qmedebad, mokvlisaTvis ra 
SemTxvevaSi daisjebian msubuqad.27 swored amitomaa, rom akademiur literaturaSic eri
debian magaliTebis moyvanas da, isevdaisev, Zveli, ukve damkvidrebuli SemTxvevebis moS
veliebiT cdiloben mis axsnas, Tumca is, Tu ramdenad swori magaliTebia eseni, sakiTxavia 
da qvemoT safuZvlian analizs daeqvemdebareba.

provokaciis qveS moazrebuli qmedebebi (an sityvebi) SezRudulad unda ganimartos, im 

24	 iqve. 470. 
25	 Rosenberg, A., dasax. naSromi, me-5 sq., 247. 
26	 gegelia, T., kanonis ganusazRvrelobis akrZalava Tanamedrove sisxlis samarTalSi, sakonstitucio 

samarTlis mimoxilva, 10, 2016, 131-146. 
27	 Rosenberg, A., dasax. naSromi, me-5 sq., 253.
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TvalsazrisiT, rom maTSi vigulisxmoT im piris an misi axlo naTesavis uflebebis xelmyo
fi qmedebebi, romelic afeqtSi vardeba da damazianebel qmedebas Cadis. mZime amoraluri 
qcevac ase unda gavigoT; dauSvebelia, masSi msxverplis personaluri avtonomiis ufle
biT moculi qmedebebis moazreba. magaliTad, homoseqsuali mamakacis winadadeba oralur 
seqsze Tu vinmes imdenad ganarisxebs, rom masze iZaladebs da moklavs, ara Tu am normiT 
ver isargeblebs, aramed ufro mkacrad daisjeba siZulviliT motivirebuli mkvlelobi
saTvis. homoseqsualoba SeiZleba, vinmes ar moswondes da moralur WrilSi ganixilavdes, 
magram, sinamdvileSi, es moralis sakiTxi araa, adamiani iseTia, rogric aris da rogorc 
heteroseqsualur seqsze winadadebaa normaluri (rodesac sxvaze subordinaciis elemen
tebs ar Seicavs), aseTivea homoseqsualur urTierTobaze winadadebac. 

saqmeebi, sadac safrTxe arsebobs, rom, dominanti jgufis winaswari ganwyobebiT da 
sxvadasxva crurwmenebiT, moxdeba provocirebis Semowmeba, mosamarTlem/naficma msajul
ma unda gaiTvaliswinos, rom situacia unda warmoidginos ara homofobis (an rasistis, 
qsenofobis da a.S) aramed tolerantuli adamianis perspeqtividan.28 winaaRmdeg SemTxve
vaSi, miviRebT diskriminaciul marTlmsajulebas, rac xels Seuwyobs stereotipebisa da 
crurwmenebis kidev metad gaRrmavebas,29 rac miuRebelia. magaliTad, anglo-amerikul 
sisxlis samarTalSi gavrcelebuli midgomiT, saqmeebSi, sadac, winaswari ganwyobiT da 
stereotipebiT, Sefasebis safrTxe arsebobs, nafic msajulebs instruqcia imgvarad unda 
mieceT, rom, cota xniT, gverdze gadadon dominanti ganwyobebi da warmoidginon igive 
saqme rasis da sxva msgavsi identobebis gareSe da neitraluri adamianis poziciidan Sea
fason momxdari,30 rac gasaziarebelia qarTuli realobisaTvisac. 

amitomac, saxelmwifo unda moeridos msgavsi bundovani gansazRvrebebis Semotanas ka
nonSi, arqauli norma ki unda modificirdes.

am TvalsazrisiT, unda aRiniSnos, qarTuli sasamarTlos mankieri praqtika rasac qar
Tuli sisxlis samarTlis doqtrina umyarebs fesvebs.31 kerZod, mxedvelobaSia, col-qmru
li Ralatis mZime amoralur qmedebad Sefaseba.32 Ralatis sapasuxod Cadenili mkvleloba 
ssk-is 111-e muxliT fasdeba. qarTuli sasamarTlo praqtikis Seswavla cxadyofs, rom, am 
safuZvliT, mkvlelobas, ZiriTadad, kacebi Cadian.33 qarTuli sisxlis samarTlis doqtri
niTa34 da sasamarlo praqtikiT,35 ara mxolod Ralatis faqtze waswreba, aramed faqtis 
Sesaxeb gagebac sakmarisad miiCneva mkvlelobis provocirebisaTvis. 

col-qmruli Ralati SeiZleba, iyos adamianebs Soris monogamiur cxovrebaze dadebuli 
SeTanxmebis darRveva, magram ramdenad aris es partnioris Seuracxyofa? RalatiT ar xdeba 
partnioris uflebebis xelyofa. aravin aravis sakuTreba araa da Secdomac yvelas mosdis, 
arc col-qmruli urTierTobaa mudmivi, rom vinmes msgavsi molodini hqondes. adamiani 
sxvis aseT saqcielze SesaZloa, gabrazdes, ewyinos, rac SeiZleba urTierTobis Sewyvetis 
safuZveli gaxdes, magram TviTkontroli dakargo imdenad, rom mokla partniori amis gamo, 
warmoudgenelia. amas keTilgonieri adamiani ar izamda, radgan icis, sxva adamianis floba 
araa SesaZlebeli. RalatisTvis adamianis mkvlelobis nawilobriv patieba, aseve im stereo

28	 Herring, J., Criminal Law, Text, Cases and Materials, Oxford University Press, 2016, 296; keTilgonieri adamianis 
TvalTaxedvis normatiul koncefiaze ix. Lee, C. K. Y., Race and Self-Defence, Towards a Normative Conception of 
Reasonableness, Minnesota Law Review, 81, 1996, 495-500.

29	 am sakiTxTan dakavSirebiT meti infromaciisTvis ix. Kent, U.S.F. L. Rev. 44, 2009, 156, 159; Mison, Calif. L. Rev., 80/1, 
1992, 134-136.

30	 Burke, A. S., dasax. naSromi, 23-e sq., 1067-1068; Lee, C. K. Y., dasax. naSromi, 31-e sq., 495-500.
31	 gamyreliZe, o., dasax. komentari, me-6 sq., 65; lekveiSvili, m., Todua, n., mamulaSvili, g., dasax. komentarebi, 

me-6 sq., 87; jiSkariani, b., dasax. naSromi, me-14 sq., 59. 
32	 col-qmruli Ralati, rogor mkvlelobis provocirebisaTvis sakmarisi safuZveli gakritikebulia da 

qveynebma daiwyes misi gadaxedva. magaliTad, maT Sorisaa merilendis Statis kanonmdebloba. ix. Kadish, S. 
H.,Schulhofer, S. J., Barkow, R. E., dasax. naSromi, me-7 sq., 474. 

33	 aseTive mignebebia sxva qveynis sasamarTlo praqtikis kvlevebSic. Burke, A. S., dasax. naSromi, 23-e sq., 1062.
34	 lekveiSvili, m., Todua, n., mamulaSvili, g., dasax. komentarebi, me-6 sq., 87; gamyreliZe, o., dasax. komentari, 

me-6 sq., 60; jiSkariani, b., dasax. naSromi, me-14 sq., 154-e veli. 
35	 susg #2k-129ap.-18 ganaCeni.
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tipebis gamoZaxilia, rom coli qmris sakuTrebad aRiqmeba da TiTqos qmris Rirseba ilaxeba 
am dros, xolo qmris Ralati, ise negatiurad ar ganixileba.36 

gasaziarebelia heringis37 da sxvaTa mosazreba,38 rom Ralatis provokaciisaTvis sak
maris qmedebad miCnevas SeuZlia, gaaZlieros qalebis mimarT mamakacTa mesakuTruli da
mokidebuleba da maTi subordinirebis molodinebi da stereotipebi, rac dauSvebelia. 

3. sasamarTlo praqtikis analizi39

gansaxilveli gadawyvetilebis mixedviT, privilegirebuli normis gamoyenebis safuZvlad 
miTiTebulia msxverplis mZime amoraluri qmedeba, agreTve, msxverplis araerTgzisi amo
raluri qceviT ganpirobebuli fsiqikuri travma. a.-s qmedeba Sefasda ssk-is 111-e muxliT.

rogorc am saqmiT irkveva, qarTuli sasamarTlosaTvis col-qmruli Ralatis faqtze 
waswrebac araa aucilebeli, rom is mkvlelobis provokaciad Sefasdes, masze informa
ciac sakmarisia. amasTan „araerTgzisobis“ elementic araadekvaturad aqvs sasamarTlos 
gagebuli, radgan, Tu coli xSirad Ralatobda, am saqmeSi aSkaraa, rom Ralatis Sesaxeb 
moZaladem mkvlelobis dRes gaigo. Sesabamisad, imaze saubari, rom wlebis ganmavlobaSi 
xdeboda moZaladis „Seuracxyofa“ da, erT dResac, negatiuri energia masSi imdenad aku
mulirda, rom agresiam moulodnelad ifeTqa, SeuZlebelia. rac Seexeba mZime amoralur 
qmedebas, zemoT aRiniSna da, kidev erTxel, xazgasmiT unda iTqvas, rom colis (an qmris) 
mkvleloba Ralatis sapasuxod aris araadekvaturi da ar Seesabameba Tanamedrove gage
bas adamianis uflebebze. es midgoma acileblad unda Seicvalos. sasamarTlo, normis 
amgvari interpretaciiT, amarTlebs femicids, mas fuTavs privilegirebuli normiT da, 
nacvlad imisa, rom piri daisajos mkacri normiT, igi isjeba maqsimum sam wlamde vadiT 
da, rogorc wesi, arasapatimro sasjeliT. mtkicebulebis gareSe adamians linCis wesiT 
gasamarTlebaa es, eWviani qmris da maskulinuri kulturis gamaZlierebeli praqtikaa da 
sxva araferi.

genderuli stereotipis sailustracio sxva saqmeebi qarTuli sasamarTlo praqtikidan

dazaralebuli a. (moZaladis yofili coli), xangrZlivi daZabuli urTierTobis Semdeg, 
saxlidan gamoiqca. ganSorebis mizezi qmris _ b.-s mxridan misi sistematuri cema da Seu
racxyofa iyo, rac 8 weli grZeldeboda. saxlidan wamosvlis Semdegac b. a.-s sistema
turad urekavda, Seuracxyofas ayenebda da mokvliT emuqreboda, Tu saxlSi ar dabrun
deboda. ganqorwinebisaTvis SeTanxmebul dRes, b. ar gamocxadda saxelmwifo organoSi, 
nacvlad amisa a.-s saxlSi miuvarda iaraRiT, sikvdiliT emuqreboda iq myofebs, Tu yvela 
ar daemorCileboda mis brZanebebs da iaraRis demonstrirebiT aSinebda maT. iqve iyvnen 
moZaladis mcirewlovani Svilebic, romelTagan erTi, emudareboda, rom deda ar moekla, 
miuxedavad amisa b. ganagrZobda xalxis daterorebas. am daZabulobis fonze, a.-m erTi 
sitviT galanZRa b. zustad am sitvebis Semdeg, Tu sxva epizodSi, saqmeSi ar Cans, magram 
b.-m gaisrola a.-s mimarTulebiT da mZimed daWra. prokuraturam sisxlissamarTlebrivi 
devna piris mimarT 19, 108-e muxliT daiwyo, rac ar gaiziara pirvelma instanciam da 19, 
111-e muxliT Secvala kvalifikacia (ganzrax mkvlelobis mcdeloba uecari, Zlieri su
lieri aRelvebis mdgomareobaSi).40 

sasamarTlos mxridan kvalifikaciis Secvla _ qmedebis martivi mkvlelobidan pri
vilegirebuli mkvlelobis mcdelobad gadakvalificireba, daemyara Semdeg mosazrebas: 
„[a.-s] ojaxidan wasvlam da ganqorwinebis mcdelobam braldebuli gansakuTrebuli fsi

36	 Baron, M. W., dasax. naSromi, 21-e sq., 341.
37	 Herring, J., dasax. naSromi, 31-e sq., 298.
38	 Burke, A. S., dasax. naSromi, 23-e sq., 1062.
39	 susg # 2k-129ap.-18 ganaCeni.
40	 quTaisis saqalaqo sasamarTlos 2015 wlis 22 maisis ganaCeni. sajaro informaciis gamoTxovis Sesaxeb 

gancxadeba, #1560-2 28 Tebervali 2020.
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qotramvul mdgomareobaSi Caayena, emociurma gamaRizianeblobam Seasusta qcevaze inte
leqtualuri da nebiTi kontroli da [a.-s] mier warmoTqmuli sityvebi, aRmoCnda misTvis 
pirovnuli Rirsebis Semlaxavi da „ukanaskneli wveTi“, romelic braldebulma moicva fi
ziologiuri afeqtis mdgomareoba“. 

quTaisis saqalaqo sasamarTlos gadawyvetileba mkafiod gamoxatavs qarTuli sasa
marTlo praqtikis mankier saxes sadac genderis niSniT Cadenili samagieros mimzRveli 
mkvlelobis miuxedavad qmedebis subieqti saTaTbure pirobebSi moeqca da daisaja gaci
lebiT msubuqad vidre nebismieri sxva mkvlelobisTvis daisjebodnen. 

am gadawyvetilebaSi „mZime Seuracxyofis“ samosamarTlo ganmarteba, romelic pro
vocirebuli mkvlelobis erT-erTi gamomwvevi mizezi SeiZleba gaxdes, stereotipulad 
da mikerZoebulad iqna gagebuli, ramdenadac saqme genderis niSniT Cadenil Zaladobas 
Seexeboda. saqmeSi, sadac aSkaraa, rom b. mravali wlis ganmavlobaSi Tavad uwyobda xels 
mis mimarT Zaladobis provocirebas, Sefaseba piriqiT moxda, b. gamoiyvanes provoka
ciis msxverplad, xolo a., romelic mravalwlian ojaxur damcirebas gamoeqca, uSualod 
mkvlelobis mcdelobis dResac, saSineli teroris qveS myofma, sityvieri Seuracxyofa 
miayena moZaldes, sasamarTlom pasuxismgeblobis tvirTis mzidvelad gamoiyvana. gamodis 
dazaralebuls nervebi ar unda moSloda, Cumad unda esmina morigi Seuracxyofa. maSin, 
roca sxva saqmeebSi, analogiur situaciaSi, sistematuri Zaladobis msxverpls, sul rom 
moekla moZalade, provocirebuli mkvleloba iqneboda. 

mniSvnelovania momdevno saqmis41 ganxilvac: 2017 wlis 3 maiss, daaxloebiT, 21:00 saaT
ze, sakuTar sacxovrebel saxlSi, a.-m, eWvianobis niadagze, danis mravaljer dartymiT 
meuRle _ b.-s Teqvsmeti dazianeba miayena sxeulis sxvadasxva areSi, maT Soris, Semavali 
Wrilobebi gulmkerdis RruSi, ris Sedegadac igi adgilze gardaicvala.

qmedeba gansakuTrebuli sisastikiT Cadenil mkvlelobad Sefasda (109-e muxli) da dac
vis mxaris sakasacio saCivris miuxedavad, kvalifikacia ar Secvlila. miuxedavad amisa, gana
CenSi yuradRebas iqcevs mosamarTleTa argumenti, Tu ratom araa kvalifikacia Sesacvleli 
ssk-is 111-e muxliT. sasamarTlos Sefaseba emyareba piris fiziologiuri afeqtis damadas
turebeli mtkicebulebis ar arsebobas. e.i. aseTi mtkicebuleba rom arsebuliyo saqmeSi, 
qmedeba 111-e muxliT Sefasdeboda. saqarTvelos uzenaesi sasamarTlos Sefaseba Seicavs 
saSiS tendencias analogiur situaciaSi qmedebis privilegirebuli normiT Sefasebisa. pro
vocirebuli mkvlelobisaTvis sasjelis Semcirebas martooden piris Zlieri emocia ki ar 
iwvevs, aramed is, rom es emocia gamowveulia Tavad msxverplis marTlsawinaaRmdego qmede
biT, romelic xelyofda uSualod mkvlelobis subieqtis an misi axlo naTesavis uflebebs. 
mocemul saqmeSi, msgavsi araferi ikveTeba, qali mokles misi arCevanisaTvis, ganqorwineba 
surda da sxvasTan daojaxeba.42 amdenad, is mokles genderis niSniT, dasajes morigi ukmayo
filebis gamo. qmedeba zustad Sefasda ssk-is 109-e muxliT (ssk-is dRevandeli redaqciiT 
mas genderis niSanic daemateboda) da im SemTxvevaSic am muxliT unda Sefasebuliyo, eq
sperts daskvniTac, rom daedasturebia moZaladis fiziologiuri afeqti. 

kvlevis miznebisTvis, saintereso unda iyos sxva saqmec,43 sadac ojaxSi sistematuri 
Zaladobis msxverplma qalma mokla moZalade qmari. ganaCenis mixedviT, qmari Zaladobis 
sxvadasxva formas mimarTavda colis mimarT, maT Soris, seqsualurad Zaladoba xolme 
mcirewlovani Svilebis TandaswrebiT. amasTan, ganaCenSi xazgasmiT weria, rom colma qma
ri, najaxis CartymiT, mokla imwuTieri Zaladobis sapasuxod. 

„morigi msgavsi qmedebis ganxorcielebis mcdelobisas Zlieri sulieri aRelvebis _ 
fiziologiuri afeqtis mdgomareobaSi myofma [a.-m] najaxis saxi[s] areSi ramdenjerme dar
tymiT ganzrax mokla meuRle [b.]”.

41	 susg #2k-381ap.-18 ganaCeni.
42	 rusTavis saqalaqo sasamarTlos 2017 wlis 14 noembris ganaCeni (sajaro informaciis gamoTxovis Sesaxeb 

gancxadeba, # 303, 9 marti 2020)
43	 rusTavis saqalaqo sasamarTlos 2017 wlis aprilis ganaCeni. (sajaro informaciis gamoTxovis # 303, 9 

marti 2020)
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saqmeSi damtkicebulad miCneuli faqtobrivi garemoebebi miuTiTebs, rom a. imyofebo
da aucilebeli mogeriebis mdgomareobaSi, ra drosac mokla moZalade. mkvlelobis ga
marTlebisaTvis yvela aucilebeli obieqturi da subieqturi niSani saxezea, miuxedavad 
amisa, a. daisaja moZalade qmris mkvlelobisaTvis. Tu kiTxvebi mogeriebis farglebTan 
dakavSirebiT arsebobda, SeiZleboda misi ganxilvac da qmedebis maqsimum ssk-is 113-e 
muxliT Sefaseba, Tumca saqmeSi aSkaraa, rom qali fizikurad susti iyo moZaladeze, is 
yovelTvis marcxdeboda masTan da mudmivad emorCileboda Zaladobas. aseT pirobebSi, 
mas ra garantia unda hqonoda, rom najaxis erTi Cartyma (Tan ara saxeSi aramed sxeulis 
sxva nawilSi) sakmarisi iqneboda safrTxis gasaneitraleblad? kanoni moZaladis dasan
dobad Cvengan ar moiTxovs aragonivruli riskebis gawevas. amasTan, aRsaniSnavia, rom, 
Tavdapirvelad, kvalifikacia ssk-is 108-e muxliT moxda da igi mxolod imitom Secvala 
prokurorma, rom saqmes daemata sasamarTlos fsiqiatriul-fsiqologiuri eqspertizis 
daskvna, romelic adasturebda imas, rom qmedebis Cadenis dros, a. imyofeboda fizio
logiuri afeqtis mdgomareobaSi, roca srulad ver akontrolebda sakuTar qmedebas. 
gamodis aseTi daskvnis ar arsebobis pirobebSi a. umkacresad daisjeboda qmedebisTvis, 
romelic misi uflebiT iyo moculi. 

ganxiluli saqmeebi cxadyofs, rom mosamarTle SemTxvevebs afasebs ara neitraluri 
da tolerantuli adamianis Tvalsawieridan, aramed im mamakacis perspeqtividan, romelic 
movlenebs tradiciuli maskulinuri normebiT sazRvravs.44 qarTuli realobisaTvisac 
gasaziarebelia is Sefaseba, rom agresia da Zaladoba pativcemulia maSin, rodesac amas 
mamakaci Cadis xolo rodesac qali Zaladobs, amasTan, Tavdacvis mizniT, mas umkacresad 
kicxaven.45 msgavsi stereotipebiTa da winaswari molodinebiT situaciis Sefaseba saxi
faToa; amasTan, dakavSirebiT kritikuli azria gamoTqmuli araerT ucxour akademiur 
teqstSi,46 rac imaze miuTiTebs, rom stereotipuli midgomebi globaluri problemaa 
da damsaxurebul kritikas iwvevs. swori Sefasebaa gamoTqmuli akademiur literaturaSi 
imasTan dakavSirebiT, rom Ralatis gamo colis mkvlelobisaTvis qmris msubuqad dasja, 
provokaciul mkvlelobas genderulad specifiurs da diskriminaciuls xdis;47 eWvianobis 
niadagze partnioris mkvleloba, ZiriTadad, kacebisaTvis moqmedebs Semamsubuqebel gare
moebad.48 qalebi Tu klaven qmrebs, umetesad, maTganve momdinare Zaladobis sapasuxod.49 
ra Tqma unda, araa gamoricxuli qalmac moklas qmari eWianobis niadagze an RalatisaTvis, 
magram aseTi saqmeebi qarTul realobaSi ar moiZebna. Tanamedrove sisxlis samarTali, ar
siT arqaulia mravali mimarTulebiT, is jer isev ireklavs diskriminaciuli periods, ra 
drosac, qali ganixileboda kacis sakuTrebad.50 miuxedavad imisa, rom saqarTveloSi sa
kanonmdeblo doneze bevri cvlilebaa, genderis niSniT, diskriminaciis prevenciisaTvis, 
qarTuli sisxlis samarTali, jer isev, ganicdis saukuneebis ganmavlobaSi sazogadoebaSi 
gamjdari patriarqalur azrovnebis gavlenebs da eqvemdebareba genderul stereotipebs. 

SeiZleba iTqvas, rom mZime SeuracxyofiTa da amoraluri qceviT gamowveuli mkvlelo
bis Sefasebisas qarTuli samosamarTleo praqtika tendenciuria, is aZlierebs patriar
qalur cnobierebas da stereotipebs, rom qali meorexarisixovania kacTan SedarebiT da 
rom, TiTqos, subordinacia arsebobs qalisa da mamakacis urTierTobaSi, xolo rodesac 
qali am „sazRvrebs“ gadadis is isjeba da, am dros, kacis qmedeba gasagebia sasamarTlo
saTvis. gasaziarebelia mosazreba, rom col-qmruli Ralati ar SeiZleba miCneul iqnas 

44	 Burke, A. S., dasax. naSromi, 23-e sq.,, 1044-45.
45	 Baron, M. W., dasax. naSromi, 21-e sq., 343
46	 Chen, Ch. P.-L., Provocation’s Privileged Desire: The Provocation Doctrine, Homosexual Panic, and the Non-Violent Unwanted Sexual 

Advance Defense, Cornell Journal of Law and Public. Policy, 10/1, 2000, 228-229; Mison, R. B., Homophobia in Manslaughter: The 
Homosexual Advance as Insufficient Provocation, California Law Review, 80/1, 1992, 136. 

47	 Burke, A. S., dasax. naSromi, 23-e sq., 1062. 
48	 Rosenberg, A., dasax. naSromi, me-5 sq., 228
49	 iqve. 228-229; Chen, Ch. P.-L., dasax. naSromi, 49-e sq., 225-226.
50	 Rosenberg, A., dasax. naSromi, me-5 sq., 228-229; provocirebuli mkvlelobis istoriul WrilSi analizisTvis 

ix. Gruber, A., Provocative Defence, California Law Review, 103, 2015, 293-294.
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mkvlelobis provokaciisaTvis sakmaris qmedebad. qorwinebis miRma seqsi adamianis piradi 
cxovrebis uflebiTaa moculi, amitom dauSvebeli da arasworia adamianisaTvis imis Tqma, 
rom Seni saqcieli imdenad cudia, rom sxvaSi gamowveuli mrisxaneba Sewynarebuli iqneba 
maSinac, Tu es brazi Seni mkvlelobiT dasruldeba.51 

51	 Rosenberg, A., dasax. naSromi, me-5 sq., 253.
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winasasamarTlo sxdomaze mtkicebulebaTa dasaSvebobis 

gadawyvetis diskreciuloba

irine boxaSvili1

xatia xerxeuliZe2

konstituciuri sarCelebi: 2016 wlis 9 agvisto #8213, 2017 wlis 15 dekemberi #1285, 2018 
wlis 29 maisi #13224, 2019 wlis 23 dekemberi #14725

Tema: 				    winasasamarTlo sxdomaze mtkicebulebaTa dasaSveboba; 
				    mtkicebulebis Sefaseba; 

ganmartebuli normebi:	 sssk-is6 219-e, IV, a) muxli, 
konstituciis7 me-7 (moqmedi 
redaqciiT me-4, II), 
me-40, III (moqmedi redaqciis 31-e, VII), 
42-e, VII (moqmedi redaqciiT 31-e, X), 
85-e, III (moqmedi redaqciis 62-e, V) muxlebi[8] 

#821 konstituciur sarCelSi mosarCele davobda sssk-is 219-e muxlis me-4 nawilis a) 
qvepunqtis konstituciurobis sakiTxze saqarTvelos konstituciis me-40 muxlis me-3 
punqtTan da 42-e muxlis me-7 punqtTan mimarTebiT. sssk-is 219-e muxlis me-4 nawilis a) 
qvepunqti adgens winasasamarTlo sxdomis mosamarTlis uflebamosilebas, ganixilos mxa
reTa Suamdgomlobebi mtkicebulebaTa dasaSvebobis Taobaze. konstituciis me-40 muxlis 
me-3 punqti adgens, rom dadgenileba, braldebulis saxiT, piris pasuxisgebaSi micemis Se
saxeb, sabraldebo daskvna da gamamtyunebeli ganaCeni unda emyarebodes mxolod utyuar 
mtkicebulebebs. amasTan, yovelgvari eWvi, romelic ver dadasturdeba kanoniT dadge
nili wesiT, unda gadawydes braldebulis sasargeblod. konstituciis 42-e muxlis me-7 
punqtis mixedviT, kanonis darRveviT mopovebul mtkicebulebas iuridiuli Zala ar aqvs.

mosarCele ganmartavs Semdeg garemoebebs: 1. sadavo normiT gansazRvruli wesiT, mtki
cebulebaTa dasaSvebobis Semowmeba xdeba winasasamarTlo sxdomaze, ra drosac, sasa
marTlo arkvevs, ramdenad iyo daculi kanonis moTxovnebi mtkicebulebaTa mopovebisas, 
xolo mtkicebulebaTa Sefasebas sasamarTlo axdens saqmis arsebiTi ganxilvis etapze. Se

1	 kavkasiis universiteti, samarTlis skola, statiis avtorebi: samarTlis doqtori, kavkasiis universitetis 
asocirebuli profesori (afilirebuli).

2	 kavkasiis universitetis samarTlis skolis doqtoranti.
3	 teqsti ix. vebgverdze <https://eop-constcourt.ge/ka/judicial-acts?legal=2197>.
4	 sarCelebi da maTi gansaxilvelad miRebaze uaris gadawyvetilebebi ix. vebgverdebze <https://constcourt.

ge/ka/judicial-acts?legal=1560>, <https://constcourt.ge/ka/judicial-acts?legal=1952>, <https://constcourt.ge/ka/judicial-
acts?legal=1445>, <https://constcourt.ge/ka/judicial-acts?legal=1831>.

5	 sarCeli da mis ganxilvaze uaris gadawyvetileba ix. vebgverdebze <https://constcourt.ge/ka/judicial-
acts?legal=4992>, <https://constcourt.ge/ka/judicial-acts?legal=9149>.

6	  saqarTvelos 2009 wlis #1772 kanoni, saqarTelos sisxlis samarTlis saproceso kodeqsi. xelmisawvdomia 
vebgverdze <https://matsne.gov.ge/ka/document/view/90034?publication=124>.

7	 saqarTvelos respublikis 1995 wlis #786 konstituciuri kanoni. xelmisawvdomia vebgverdze <https://
matsne.gov.ge/ka/document/view/30346?publication=36>.

8	 [teqstis simartivis miznebisaTvis konstituciis normaTa numeracia warmodgenili iqneba 2018 wlamde 
ganxorcielebul cvlilebebamde arsebuli saxiT].
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sabamisad, mosarCele miiCnevs, rom winasasamarTlo sxdomaze mosamarTlem SesaZloa, da
saSvebad cnos mxareTa mtkicebulebebi, romlebic urTierTgamomricxav xasiaTs atareben. 
2. sadavo normis gamoyenebiT, sasamarTlos saSualeba eZleva, saqmis arsebiTi ganxilvis 
etapze, gamokveTili safuZvlebis arsebobis SemTxvevaSi, uari uTxras mxares konkretu
li mtkicebulebis dasaSvebobisa da, Sesabamisad, kanonierebis Semowmebaze da aRniSnul 
mtkicebulebaze dayrdnobiT gamoitanos gamamtyunebeli ganaCeni. 3. sadavo norma sasa
marTlos saSualebas aZlevs, SezRudos SejibrebiTobis principi da mxares ar misces Se
saZlebloba, mtkicebulebaTa gamokvlevis saboloo etapze daayenos Suamdgomloba mtki
cebulebaTa kanonierebis Sefasebis Taobaze. aseT viTarebas mosarCele miiCnevs mxaris 
uflebis SezRudvad imaSi, rom mieces saSualeba, sasamarTlo daarwmunos sakuTari ar
gumentaciis sisworeSi. 4. sadavo normiT gansazRvruli wesi, saqmis arsebiTi ganxilvi
sas, sasamarTlos utovebs uflebas, uari ganacxados mtkicebulebaTa gamokvlevis bolo 
stadiaze „dauSvebel“, anu ukanono mtkicebulebad cnobis Suamdgomlobis ganxilvaze. am 
SesaZleblobas mosarCele miiCnevs uflebamosilebis borotad gamoyenebis riskad. mosar
Celis ganmartebiT, winasasamarTlo sxdomis mosamarTlis mier mtkicebulebis dasaSvebad 
cnobis SemTxvevaSi, arsebiTi ganxilvis sxdomis mosamarTles ar gaaCnia SesaZlebloba, 
imsjelos am mtkicebulebis dauSveblad cnobis Taobaze maSinac ki, Tu misi dauSveblo
bis safuZveli arsebiTi sxdomis etapze gamovlindeba. 5. winasasamarTlo sxdomaze xdeba 
mtkicebulebaTa Sefaseba mxolod albaTobis maRali xarisxis standartiT da SesaZlebe
lia, mtkicebuleba, romlis kanonierebis kritikuli Semowmeba ar momxdara, safuZvlad 
daedos gamamtyunebel ganaCens.

warmodgenil sakiTxebTan dakavSirebiT, mopasuxem aRniSna, rom winasasamarTlo sxdomis 
mosamarTle gamoricxavs da dauSveblad cnobs iseT mtkicebulebebs, romelTa mopovebi
sas kanonis darRveva aSkaraa. am etapze sasamarTlo ar afasebs mtkicebulebis Sinaarsob
riv mxares. es sakiTxi arsebiTi ganxilvis sxdomaze fasdeba. winasasamarTlo sxdomis mo
samarTle mxolod mtkicebulebis formalur mxares, misi mopovebis kanonierebas afasebs.

mopasuxis warmomadgenelTa ganmartebiT, miuxedavad imisa, rom mtkicebulebaTa ka
nonierebis Sefaseba xdeba winasasamarTlo sxdomis etapze, mosamarTles SeuZlia, saqmis 
arsebiTi ganxilvis etapzec ar gaiziaros konkretuli mtkicebulebebi. kerZod, Tu erTi 
mxaris mtkicebuleba adasturebs meore mxaris mtkicebulebis araswor Sinaarss, mosa
marTle ar gaiziarebs aseTi tipis mtkicebulebas. Sesabamisad, saqmis arsebiTi ganxilvis 
drosac, SesaZlebelia mtkicebulebaTa kanonierebis Sesaxeb msjeloba. 

vinaidan mosamarTles, konstituciisa da kanonmdeblobis safuZvelze, akisria valde
buleba, saboloo gadawyvetilebis gamotanisas, ixelmZRvanelos mxolod utyuari mtki
cebulebebiT, igi valdebulia, saqmis arsebiTi ganxilvis etapzec, srulyofilad gamoik
vlios mtkicebulebaTa kanoniereba. mxolod mas Semdeg, rac mosamarTle daadgens da 
daasabuTebs, rom konkretuli mtkicebuleba aris kanonieri, igi mas iyenebs sakuTari 
poziciis dasasabuTeblad. 

garda zemoaRniSnulisa, mxares aqvs kanoniT miniWebuli mtkicebulebaTa dasaSvebobis 
Sesaxeb sasamarTlos gadawyvetilebis gasaCivrebis SesaZlebloba. unda aRiniSnos, rom es 
ufleba, saTanadod realizebis SemTxvevaSi, aZlevs mxares meore Sanss, romelic SesaZle
belia, warmatebiT iqnas gamoyenebuli. 

konstituciuri sarCelis arsebiTad gansaxilvelad miRebis sakiTxis gansaxilvel etap
ze saqmeze miwveulma eqspertma9 miuTiTa, miuxedavad imisa, rom mosamarTles ar SeuZlia, 
saqmis arsebiTi ganxilvis etapze, imsjelos mtkicebulebaTa dasaSvebobis Taobaze, mosa
marTle uflebamosilia, esa Tu is mtkicebuleba ar gaiziaros, rac ufro metad mniSvne
lovani uflebamosilebaa mosamarTlisaTvis, vidre mtkicebulebis dasaSvebobaze msje
loba. kerZod, mosamarTles SeuZlia, arsebiTi ganxilvis etapze imsjelos ara mxolod 

9	 eqspertebad sxdomaze miwveulni iyvnen: samarTlis doqtori, kavkasiis universitetis asocirebuli 
profesori (afilirebuli) irine boxaSvili; advokati _ ioseb baraTaSvili. 
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mtkicebulebis warmomavlobasTan dakavSirebiT, aramed yovelmxriv Seiswavlos konkre
tuli mtkicebuleba da, sxva sakiTxebTan erTad, imsjelos mis relevanturobazec, xolo 
sabolood, ar gaiziaros anda ar gamoiyenos igi gadawyvetilebis dasabuTebisaTvis. 

eqspertis ganmartebiT, winasasamarTlo sxdomis mizans warmoadgens saproceso ekono
miis dacva. kerZod, mosamarTles arsebiTi ganxilvis sxdomaze aRar uwevs iseTi mtkice
bulebebis gamokvleva, romelTa dauSveblad cnoba, maTi warmomavlobis gamo, ukve SesaZ
lebeli iyo winasasamarTlo sxdomaze. amasTan, winasasamarTlo sxdomaze mtkicebulebaTa 
dasaSvebad cnoba ar gamoricxavs mosamarTlis uflebamosilebas, gadawyvetilebis miRe
bisas, ar daeyrdnos im mtkicebulebebs, romlebic mas sarwmunod ar miaCnia.

sadavo norma moTavsebulia winasasamarTlo sxdomis TavSi da, Sesabamisad, is ar exeba 
arsebiTi ganxilvis etapze mtkicebulebaTa dauSveblobis Sesaxeb Suamdgomlobis daye
nebis sakiTxs. am normiT ar gamoiricxeba arsebiTi ganxilvis sxdomaze mtkicebulebebis 
dasaSvebobaze msjeloba. normiT mxolod dgindeba winasasamarTlo sxdomis mosamarTlis 
kompetencia. 

sadavod gamxdari normiT wesrigdeba winasasamarTlo sxdomis etapi da dgindeba am 
etapze mosamarTlis mier mtkicebulebaTa dasaSvebobis Taobaze Suamdgomlobebis gan
xilvis uflebamosileba. normiT ar regulirdeba sisxlis samarTlis saqmis arsebiTad 
ganxilvis sxdomasTan dakavSirebuli sakiTxebi da, miT umetes, igi ar Seicavs raime saxis 
SezRudvas saqmis ganxilvis aRniSnul etapTan dakavSirebiT. aqedan gamomdinare, mosarCe
lis mier dasaxelebuli problema ar momdinareobs sadavo normidan.

eqspertis poziciiT, problema mdgomareobs imaSi, rom, Tu saqmis arsebiTi ganxilvis 
sxdomaze gamoikveTa mtkicebulebis dauSveblad cnobisaTvis saWiro garemoebebi, sasa
marTlo ar ixilavs mxaris Suamdgomlobas maT dauSveblobasTan dakavSirebiT. amdenad, 
mosarCelis mier problemad danaxuli sakiTxi, rom arsebiTi ganxilvis sxdomaze ar xdeba 
ukve daSvebulad cnobili mtkicebulebis dauSveblobis sakiTxis ganxilva, ukavSirdeba 
ara sadavo normas, aramed saqmis arsebiTi ganxilvis etaps.

sakonstitucio sasamarTlom sarCelis arsebiTad ganxilvaze uaris10 dasabuTebisas 
araerTxel aRniSna, rom mosarCeles wardgenili ar hqonda sadavo normasTan dakavSire
biT saerTo sasamarTloebis ganmarteba, romelic gaiziarebda, normis SinaarsTan dakavSi
rebiT, mosarCelis pozicias. amiT sasamarTlom aRniSna, rom arsebuli praqtikuli sakiT
xis sabolood gadawyvetisaTvis mniSvnelovania, rom saerTo sasamarTloebma imsjelon da 
mxolod erT saproceso normaze miTiTebiT ar daasrulon sakiTxis ganxilva. 

sakonstitucio sasamarTlom rogorc #821, ise sxva am sakiTxze arsebuli konstituciuri 
sarCelebis arsebiTad gansaxilvelad miRebis Sesaxeb gadawyvetilebebSi, ganmarta, Tu mosar
Cele mxare miiCnevs, rom mas unda hqondes sisxlis samarTlis saqmis arsebiTi ganxilvis sxdo
maze mtkicebulebis dauSveblad cnobis Taobaze Suamdgomlobis dayenebis SesaZlebloba, 
man unda moiTxovos sssk-is arakonstituciurad cnoba, romelic mas msgavsi Suamdgomlobis 
dayenebis uflebas uzRudavs. aseTi normis ararsebobis SemTxvevaSi mosarCelem SesaZlebe
lia, gaasaCivros Tavad is saproceso norma (instituti), romelic, misi azriT, dauSvebeli 
mtkicebulebebis gamoyenebiT zRudavs mis uflebebs. 

imis gaTvaliswinebiT, rom sakonstitucio sasamarTlom miiCnia, sadavo normis Sem
zRudveli xasiaTis warmosaCenad mosarCelem ver SeZlo daesabuTebina, rom sadavo nor
mis safuZvelze, mas SeezRuda konstituciiT garantirebuli saproceso instrumentis 
gamoyenebis SesaZlebloba, saqme ar miiRo arsebiTad gansaxilvelad. 

#1285 da #1322 konstituciur sarCelebSi sadavod aris gamxdari sssk-is 219-e muxlis 
me-4 nawilis a) qvepunqtis konstituciuroba konstituciis 2018 wlis 16 dekembramde 
moqmedi redaqciis me-7 muxlTan, me-40 muxlis me-3 punqtTan, 42-e muxlis me-7 punqtTan 
da 85-e muxlis me-3 punqtTan mimarTebiT. konstituciis 2018 wlis 16 dekembramde moqme

10	 teqsti ix.vebgverdze <https://eop-constcourt.ge/ka/judicial-acts?legal=1171>.
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di redaqciis me-7 muxlis Tanaxmad, „saxelmwifo cnobs da icavs adamianis sayovelTaod 
aRiarebul uflebebsa da Tavisuflebebs, rogorc waruval da uzenaes adamianur Rire
bulebebs. xelisuflebis ganxorcielebisas xalxi da saxelmwifo SezRuduli arian am 
uflebebiTa da TavisuflebebiT, rogorc uSualod moqmedi samarTliT“. konstituciis 
2018 wlis 16 dekembramde moqmedi redaqciis me-40 muxlis me-3 punqti awesebda, rom dad
genileba, braldebulis saxiT, piris pasuxisgebaSi micemis Sesaxeb, sabraldebo daskvna 
da gamamtyunebeli ganaCeni unda damyareboda mxolod utyuar mtkicebulebebs. amasTan, 
yovelgvari eWvi, romelic ver dadasturdeboda kanoniT dadgenili wesiT, unda gadaw
yvetiliyo braldebulis sasargeblod. konstituciis 2018 wlis 16 dekembramde moqmedi 
redaqciis 42-e muxlis me-7 punqti iTvaliswinebda, rom kanonis darRveviT mopovebul 
mtkicebulebas iuridiuli Zala ar gaaCnda, xolo 85-e muxlis me-3 punqti adgenda, rom 
„samarTalwarmoeba xorcieldeba mxareTa Tanasworobisa da SejibrebiTobis safuZvelze“.

#1472 konstituciur sarCelSi mosarCele sssk-is muxlebis kombinaciis gamoyenebiT 
Seecada sakuTari poziciis dasabuTebas. is sarCelSi uTiTebs, rom arsebobs sssk-is me-19, 
II, 93-e I, IV da 219-e, IV, a) muxlebis gamoyenebis damkvidrebuli praqtikis antikonstitu
ciurobis (konstituciis 31-e I, VII, X da 34-e, III muxlebiT garantirebul da dacul ufle
bebTan winaaRmdegobis) Taobaze mosazreba da am problemis masStaburi xasiaTi. Sesabami
sad, mosarCelem moiTxova sssk-is me-19, II, 93-e, I, IV da 219-e IV, a) muxlebis erTobliobis 
arakonstituciurad cnoba (normatiuli Sinaarsi, rac, erTi mxriv, zRudavs mxaris ufle
bas, arsebiTi ganxilvis etapze SuamdgomlobiT moiTxovos mtkicebulebaTa dasaSvebobis 
Sesaxeb sakiTxis garkveva da, meore mxriv, saqmis arsebiTi ganxilvis mosamarTles, Tu 
Semdgom zemdgomi instanciis sasamarTloebs aZlevs saSualebas, uari ganacxadon mtkice
bulebaTa kanonierebis Semowmebasa da „dauSvebel mtkicebulebad“ cnobis sakiTxis gadaw
yvetaze an/da dokumentebisTvis mtkicebulebiTi Zalis miniWebaze).

konstituciur sarCelSi aRniSnulia, rom sssk-iT daSvebulia Suamdgomlobis dayenebis 
SesaZlebloba mxolod kanoniT gaTvaliswinebul SemTxvevebSi. kerZod, sssk-is 93-e mux
lis pirveli nawilis Tanaxmad, „mxareebma Suamdgomloba SeiZleba, daayenon am kodeqsiT 
pirdapir gaTvaliswinebul SemTxvevebSi da dadgenili wesiT, sisxlis samarTlis proce
sis nebismier stadiaze“. am normis mixedviT, mosarCelis ganmartebiT, mxares ar eZle
va, sssk-iT gauTvaliswinebel SemTxvevaSi, Suamdgomlobis dayenebis SesaZlebloba. aseve, 
vinaidan imave kodeqsis me-19 muxlis me-2 nawiliT dgindeba sasamarTlos valdebuleba, 
ganixilos mxolod kodeqsiT dadgenili wesiT dayenebuli Suamdgomlobebi, sadavo nor
miT gamoiricxeba, sasamarTlos mier sssk-iT gauTvaliswinebel SemTxvevaSi dayenebuli, 
Suamdgomlobis ganxilvis SesaZlebloba.

mosarCele sssk-is 93-e muxlis me-4 nawilTan mimarTebiT, aRniSnavs, rom am normiT ik
rZaleba erTi da imave sasamarTloSi iseTi Sinaarsis Suamdgomlobis ganxilva, romelzec 
ukve miRebulia gadawyvetileba da, praqtikidan gamomdinare, imave Sinaarsis Suamdgom
lobis Sefaseba xdeba mxolod formalurad. amgvari praqtika iwvevs axal garemoebebze 
dafuZnebuli, mtkicebulebaTa dauSveblad cnobasTan dakavSirebuli Suamdgomlobis gan
xilvaze uaris Tqmas.

Sejameba: 

samive sakonstitucio sarCelSi sasamarTlo uTiTebda imis Sesaxeb, rom saqmes arsebiTad 
gansaxilvelad ar miiRebda, radgan mosarCele arasworad asaxelebda im normas, romelic 
qmnida praqtikul problemas da romlis arakonstituciurad cnobasac igi iTxovda. mo
sarCele samive SemTxvevaSi uTiTebda sisxlis samarTlis saproceso kodeqsis 219-e mux
lis me-4 nawilis a) qvepunqtze damoukideblad. #1472 konstituciur sarCelSi uTiTebs 
ara calke mdgom normebze, aramed mimarTavda sasamarTlos TxovniT, ganexila dasaxele
buli normebis erTobliobis is normatiuli Sinaarsi, romelic, misi azriT, winaaRmdego
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baSi modioda konstituciis 31-e muxlis 1-el, me-7, me-10 da 34-e muxlis me-3 nawilebTan. 
mosarCeles problematurad miaCnda ara konkretuli normis Sinaarsi, aramed is Sinaarsi, 
romelic, dasaxelebuli normebis analizis erTobliobidan gamomdinareobda. erTi da 
igive sakiTxze, sakonstitucio sarCeliT, mravaljer mimarTvis Tavidan acilebisa da mo
sarCele mxarisaTvis saintereso samarTlebrivi sakiTxis gadawyvetis mizniT, rac xels 
Seuwyobda sasamarTlos resursis dazogvas, misasalmebeli iqneboda sakonstitucio sasa
marTlos emsjela mtkicebulebaTa dasaSvebobis sakiTxis kanoniT gansazRvruli wesis mi
zanSewonilobis Sesaxeb, Tundac #821 konstituciuri sarCelis gansaxilvelad miRebaze 
uaris Sesaxeb ganCinebis farglebSi.

komentarebi:

Sesavali

sasamarTlo praqtikis araerTgvarovneba da iuridiul wreebSi arsebuli azrTa sxvadas
xvaoba mtkicebulebaTa dasaSvebobis sakiTxis ganxilvis adgilis, drois da kompetenciu
robis Sesaxeb, ukve bolo ramdenime welia, saqarTvelos sakonstitucio sasamarTloSi 
konstituciuri sarCelebis mizezad iqca. 2016 wlidan dRemde, sakonstitucio sasamar
TloSi ramdenime damoukidebeli konstituciuri sarCeli iqna wardgenili sadavo sakiT
xTan dakavSirebiT. sxvadasxva dros da sxvadasxva argumentebiT (konstituciuri sarCele
bi #821, #1285, #1322, #1472), sadavod aris miCneuli sssk-is 219-e muxlis me-4 nawilis 
a) qvepunqtis Canaweris („4. winasasamarTlo sxdomis mosamarTle: a) ganixilavs mxareTa 
Suamdgomlobebs mtkicebulebaTa dasaSvebobis Taobaze“) konstituciuroba. mniSvnelo
vania, aRiniSnos, rom yvela zemoCamoTvlili sarCelis gansaxilvelad miRebis sakiTxis 
ganxilvisas sakonstitucio sasamarTlo mtkiced inarCunebs Tavis Tavdapirvel pozicias 
da, sarCelTa arsebiTad gansaxilvelad miRebaze uaris dasabuTebisas, moyvanil argumen
tebSi asaxavs sakuTar damokidebulebas.

sisxlis samarTlis procesSi mtkicebulebebisa da mtkicebis sakiTxis aqtualuroba 
Tavadve ar saWiroebs mtkicebas. sisxlis samarTlis procesis ZiriTadi arsi da mamoZra
vebeli Sinaarsi sxva araferia, Tu ara mtkiceba, rac, Tavis mxriv, ar arsebobs mtkicebu
lebis gareSe.

warmodgenili naSromis mizania, mtkicebulebaTa dasaSvebobis sakiTxis ganxilvis Se
saxeb sakonstitucio sasamarTloSi wardgenili sapirispiro argumentebis, aseve, Tavad 
sakonstitucio sasamarTlos poziciisa da misi dasabuTebis analizis mixedviT, Tanmim
devrulad warmoCndes da ganimartos mtkicebulebaTa dasaSvebobis moqmedi sakanonmdeb
lo regulirebis sadavo sakiTxebi, SemuSavdes winadadebebi sasamarTlo praqtikis srul
yofisaTvis.

1. rigiTobis dasabuTeba 

sssk-is 219-e muxlis me-4 nawilis a) qvepunqtiT gaTvaliswinebuli winasasamarTlo sxdo
mis mosamarTlis uflebamosileba, ganixilos mxareTa Suamdgomlobebi mtkicebulebaTa 
dasaSvebobis Sesaxeb, ganxiluli unda iyos rogorc sisxlis samarTlis saqmeze warmoebu
li sisxlis samarTlis procesis am etapisaTvis damaxasiaTebeli logikuri kompetencia da 
ara rogorc „iRbliani bileTi“, romelic mxolod winasasamarTlo sxdomis mosamarTles 
xvda wilad.11

SejibrebiT mtkicebis procesSi, sisxlis samarTlis procesis mTavari miznis, piris dam
naSaveobis sakiTxis dadgenisas, mtkicebulebebsa da maTTan dakavSirebul uflebamosilebe
bis ganxorcielebas funqcionaluri, Tanmimdevruli rigiToba aqvs. am rigiTobis magaliTia 
sssk-is me-9 muxlis me-2 nawilis Canaweric: „mxares ufleba aqvs....moipovos,....waradginos da 

11	 ix. boxaSvili, i., winasasamarTlo sxdoma sisxlis samarTlis procesSi, samarTali, 2017, #1, 289-317. 
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gamoikvlios yvela Sesabamisi mtkicebuleba“, rasac daasrulebs mtkicebulebaTa Sefaseba 
(sssk-is 82-e muxli). Sesabamisad, mas Semdeg, rac mxareebma, gamoZiebis stadiaze, moipoves 
mtkicebulebebi, dgeba am (SesaZlo) mtkicebulebaTa sasamarTlosaTvis wardgenis jeri, ra 
drosac mxaris mTavari mizania, am mtkicebulebaTa gamokvlevis, rogorc SejibrebiT pro
cesSi monawilis qvakuTxedi saproceso SesaZleblobis, uflebis miReba. am process mtki
cebulebaTa gamosakvlevad daSveba, mokled ki, mtkicebulebaTa dasaSveboba ewodeba. Sesa
bamisad, wardgenil mtkicebulebaTa gamosakvlevad daSvebis sakiTxis rigs mtkicebis pro
cesSi, sisxlis samarTlis procesis rigiTobis Sesabamisi stadia moemsaxureba da es aris 
gamoZiebis, rogorc mtkicebulebaTa Sekrebis Semdgomi, winasasamarTlo sxdomis stadia. 
swored amgvarad unda iyos ganxiluli winasasamarTlo sxdomis mosamarTlis kompetenciis 
(ganixilos mxareTa Suamdgomlobebi mtkicebulebaTa dasaSvebobis Sesaxeb) dasabuTeba.

2. eqskluziuroba

warmodgenili sadavo sakiTxis irgvliv msjelobisas, mniSvnelovania, gairkves, aris Tu 
ara winasasamarTlo sxdoma da winasasamarTlo sxdomis mosamarTle mtkicebulebaTa da
saSvebobis12 ganxilvis kompetenciis eqskluziurad matarebeli.

sssk-is 112-e muxli, romliTac regulirdeba sasamarTlos ganCinebiT Catarebuli sa
gamoZiebo moqmedebis wesi, Seicavs iseTi SemTxvevis mowesrigebas, rodesac sagamoZiebo 
moqmedeba gadaudebeli aucileblobis pirobebSi tardeba, rac gamoricxavs sasamarTlos 
ganCinebis winswrebiT, sagamoZiebo moqmedebis Catarebamde, miRebas (sssk-is 112-e muxlis 
me-5 nawili). miuxedavad amisa, sasamarTlo kontrolis arsebiTi elementi am etapze Senar
Cunebulia da gadaudebeli reJimiT moqmedebs. amgvarad Catarebuli sagamoZiebo moqmede
bis dawyebidan 24 saaTSi prokurori sasamarTlos (gamoZiebis adgilis mixedviT) mimarTavs 
SuamdgomlobiT, rasac mosamarTle 24 saaTis ganmavlobaSi ganixilavs. Suamdgomlobis gan
xilvis mTavari mizania, Semowmdes sasamarTlo gadawyvetilebis gareSe Catarebuli sagamo
Ziebo moqmedebis kanoniereba. sssk-is 112-e muxlis me-6 nawilis Tanaxmad, Suamdgomlobis 
ganxilvis Sedegad, mosamarTle uflebamosilia, cnos Catarebuli sagamoZiebo moqmedeba 
kanonierad, an ukanonod da amis Sedegad miRebuli informacia _ dauSvebel mtkicebulebad. 

es SemTxveva magaliTia gamonaklisTa rigidan, rodesac mtkicebulebaTa dasaSvebobis 
sakiTxs ganixilavs ara winasasamarTlo sxdomis mosamarTle. Tu ra SeiZleba ganapirobeb
des sakiTxis amgvar gadawyvetas, sssk-is 72-e muxlis pirveli nawiliT aris pasuxgacemu
li. im viTarebaSi, rodesac, moqmedi SejibrebiTi procesiT, aRiarebulia e.w. „mowamluli 
xis nayofis Teoria“13, romlis Tanaxmadac, dauSvebelia ara mxolod arsebiTi darRveviT 
mopovebuli, aramed, amgvarad mopovebuli mtkicebulebis safuZvelze, kanonierad mopo
vebuli sxva mtkicebulebac, ukiduresad mniSvnelovani xdeba, gadaudebeli viTarebis ga
mo, sasamarTlos ganCinebis gareSe Catarebuli sagamoZiebo moqmedebis kanonierebis umal 
Semowmeba, raTa imTaviTve, iyos dazRveuli masze damyarebuli sagamoZiebo moqmedebaTa 
Sedegebis dasaSveboba.

gadaudebeli viTarebiT aris ganpirobebuli, aseve sssk-is 1433-e muxlis me-6 nawiliT 
gaTvaliswinebuli mtkicebulebaTa dasaSvebobis sakiTxis, gamoZiebis adgilis mixedviT, 
mosamarTlis mier ganxilva, rodesac ganxilvis Sedegad mosamarTlem SesaZloa, miiRos 
ganCineba Catarebuli/mimdinare faruli sagamoZiebo moqmedebis ukanonod cnobis, misi 
Sewyvetis, Sedegebis gauqmebis da mis Sedegad mopovebuli masalis/informaciis ganadgu
rebis Sesaxeb (dasaxelebuli muxlisa da nawilis g) qvepunqti).14

12	 mtkicebulebaTa dasaSvebobis Sesaxeb vrclad ix. TumaniSvili, g., sisxlis samarTlis procesi, zogadi 
nawilis mimoxilva, iuristebis samyaro, 2014, 200-324.

13	 vrclad ix. CxeiZe, i., mtkicebulebaTa dasaSvebobis problema sisxlis samarTlis procesSi, Tbilisi, 2010, 68-81.
14	 ix. saqarTvelos sisxlis samarTlis saproceso kodeqsis komentarebi, giorgiZe, g., (red.) meridiani, 2015, 

429-440. <https://library.iliauni.edu.ge/ebooks/saqarthvelos-siskhlis-samarthlis-saprotseso-kodeqsis-komentari/>; xodeli, m., 
satelefono saubris faruli miyuradeba sisxlis samarTlis procesSi, meridiani, Tbilisi, 2019, 324-331.
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Semdegi gamonaklisi, rodesac mtkicebulebaTa dasaSvebobis sakiTxi SesaZloa, kvlav wi
nasasamarTlo sxdomis mosamarTlis eqskluziuri uflebamosilebis miRma iyos ganxiluli, 
sssk-is 239-e muxlis me-2 nawiliT gaTvaliswinebuli wesia, rodesac, saqmis arsebiTi gan
xilvis dros, damatebiTi mtkicebulebis wardgenis SemTxvevaSi sasamarTlo, mxaris Suam
dgomlobiT, ixilavs misi dasaSvebobis sakiTxs. miuxedavad imisa, rom am SemTxvevas adgili 
arsebiTi ganxilvis dros aqvs, am etapze mtkicebulebis mxolod saqmeze daSvebis sakiTxi 
gadawydeba, misi Sefasebis gareSe. maSasadame, am viTarebaSi, swored winasasamarTlo sxdo
mis mosamarTlis uflebamosilebis gamoyenebas aqvs adgili. msgavsad zemoT ganxiluli pir
veli gamonaklisisa, am SemTxvevas, aseve axlavs ganmapirobebeli garemoeba, saqmis arsebiT 
ganxilvamde mxaris mier am mtkicebulebis wardgenis obieqturad SeuZleblobis saxiT.15

daskvnis saxiT, mtkicebulebaTa dasaSvebobis sakiTxis ganxilvis uflebamosileba, Ta
visufali raime winapirobisagan, swored winasasamarTlo sxdomis mosamarTlis kompeten
ciaa da yvela sxva SemTxvevaSi, rodesac sxva dros da sxva uflebamosili piris mier xdeba 
mtkicebulebis dasaSvebobis gadawyveta, kanoniT dadgenilia garemoebiT gamowveuli vi
Tareba, rac am SemTxvevebis sagamonaklisoobas ganapirobebs.16

3. unikaluroba 

sainteresoa msjeloba winasasamarTlo sxdomaze, rogorc yvelaze relevantur etapze, 
romelic mizanSewonilia, iyos mtkicebulebaTa dasaSvebobis sakiTxis koncentrirebis Zi
riTadi adgili.

rogorc ukve aRiniSna, winasasamarTlo sxdomis uflebamosileba ganixilos mtkicebu
lebaTa dasaSvebobis sakiTxi, sxvadasxva SemTxvevaSi, gadanawilebulia sisxlis samarTlis 
procesis sxvadasxva etapebze, rogorc gamoZiebis, aseve saqmis arsebiTi ganxilvis dros. 
Sesabamisad, am kompetenciis TvalsazrisiT, winasasamarTlo sxdoma ar aris unikaluri 
sisxlis samarTlis procesSi. 

sssk-is 219-e muxlis me-4 nawilis e) qvepunqtiT gaTvaliswinebulia winasasamarTlo 
sxdomis mosamarTlis uflebamosileba, gadawyvitos arsebiTi ganxilvisaTvis saqmis ga
dacemis sakiTxi, ra drosac igi xelmZRvanelobs albaTobis maRali xarisxis standartiT, 
rogorc am standartis erTaderTi „mesakuTre“ sisxlis samarTlis procesSi (sssk-is me-3 
muxlis me-12 nawili). swored aq vlindeba winasasamarTlo sxdomis mTavari daniSnuleba 
da misi Seucvleli wvlili saproceso ekonomiis TvalsazrisiT. swored aq xdeba, pir
velad, sasamarTlos mxridan braldebulis damnaSaved Tu udanaSaulod cnobis Sesaxeb 
mosazrebis oficialuri gancxadeba metismetad Taviseburi formiT, mtkicebulebaTa ga
mokvlevis gareSe da ganaCenamde, rac sssk-is 25-e muxlis me-3 nawilis17 imperatiuli ak
rZalvis sapirispiro, kanoniT aRiarebul, erTgvar, paradoqsul suraTs qmnis.

naSromis mizans ar warmoadgens im sakiTxis kvleva, unda iyos Tu ara winasasamarTlo 
sxdomis stadia sisxlis samarTlis procesSi,18 magram, vidre vTanxmdebiT modelze, rom 
saqmis arsebiTi ganxilvisaTvis gadacemamde, Sualedurad SevafasoT braldebis xarisxi 

15	 msgavsi gamonaklisi gaTvaliswinebulia, aseve sssk-is 297-e muxlis d) qvepunqtiT, romlis Tanaxmad, axali 
mtkicebuleba SesaZloa, gamokvleuli iqnes saapelacio sasamarTloSi, rodesac mxare daamtkicebs, rom misi 
warmodgena, manamde, obieqturad SeuZlebeli iyo; Tumca, warmodgenil naSromSi ganxiluli gamonaklisi 
SemTxvevebisagan gansxvavebiT, es norma ar Seicavs Canawers amgvari mtkicebulebis gamokvlevamde misi 
dasaSvebobis sakiTxis ganxilvis Sesaxeb. 

16	 magaliTad, aSS-is sisxlis samarTlis procesis federaluri wesebis me-12 wesis Tanaxmad, mtkicebulebaTa 
dasaSvebobis Sesaxeb Suamdgomloba, swored im SuamdgomlobaTa ricxvs miekuTvneba, romelic mxolod 
arsebiTi ganxilvis dawyebamde unda iyos dayenebuli da momdevno etapze misi dayeneba daiSveba mxolod 
raime arsebiTi dasabuTebiT. ix. Federal Rules of Criminal Procedure, Rule 12 (b)(3)(C). xelmisawvdomia vebgverdze 
<https://www.law.cornell.edu/rules/frcrmp/rule_12>.

17	 ix. msxilaZe, l., saqarTvelos sisxlis samarTlis saproceso kodeqsis 25-e muxlis komentari, marTlmsa
juleba da kanoni, #2, 2020, 5-19; aseve, dasax. komentari, me-11 sq., 148-149.

18	 es sakiTxi, aseve aranakleb aqtualuria da iuristTa Soris azrTa sxvadasxvaobas da mraval kiTxvas 
warmoSobs. ix., magaliTad, aqubardia, a., dacvis xelovneba, meridiani, Tbilisi, 2011, 160-166.

irine boxaSvili, xatia xerxeuliZe



_ 53 _

da ganvsazRvroT gamamtyunebeli ganaCenis dadgomis maRali albaToba, aseve unda SevTan
xmdeT, rom winasasamarTlo sxdomis, mtkicebulebaTa dasaSvebobis Semowmebis instru
mentad myarad gansazRvras, alternativa ar aqvs. uSedegoa, albaTobis maRali xarisxiT, 
piris damnaSaveobis Sefaseba im mtkicebulebebze dayrdnobiT, romelTa dasaSveboba sru
lad ar aris Semowmebuli. amitom, ar aris mizanSewonili mtkicebulebaTa dasaSvebobis 
Semowmebis adgilad winasasamarTlo sxdomis Semdgomi, saqmis arsebiTi ganxilvis stadiis 
gansazRvra, an Tundac sisxlis samarTlis mTlian procesze Tanabrad gadanawileba.19 

4. problemis identificireba 

uaRresad mniSvnelovani unda iyos gansazRvra imisa, Tu ra iwvevs sasamarTlo praqti
kasa da samecniero literaturaSi mtkicebulebaTa dasaSvebobaze, rogorc problemaze, 
saubars. ratom aris, rom yovelTvis araerTgvarovnad da sapirispiro mosazrebebiT dar
deba winasasamarTlo sxdomis mosamarTlis da saqmis arsebiTad ganmxilveli mosamar
Tlis mtkicebulebaTa dasaSvebobis Taobaze kanoniT gansazRvruli uflebamosilebani? 
ratom ganixileba naklovanebad sisxlis samarTlis procesisa, kanoniT dadgenili wesi, 
rom mtkicebulebaTa dasaSvebobas ganixilavs winasasamarTlo sxdomis mosamarTle da ar 
ganixilavs saqmis arsebiTad ganmxilveli mosamarTle?20

mtkicebuleba unda Semowmdes, raTa, Semdgom, Sefasdes. mtkicebis procesSi Sefasebis 
kompetenciis upirates Zalaze araerTxel iyo saubari bolo periodis sxvadasxva samec
niero naSromebSi. Tumca, Znelia mravlad movipovoT sasamarTlo praqtikidan magaliTe
bi, sadac sasamarTlos mxridan am sakiTxis Sesaxeb vrceli ganmarteba da argumentire
buli dasabuTeba iqneba moyvanili. sayuradReboa, rom Tanamedrove qarTuli sisxlis sa
marTlis marTlmsajulebis procesSi mzardia tendencia, rom mxareebma Tu sasamarTlom, 
sul ufro xSirad, mimarTon, daeyrdnon, daasabuTon sakuTari pozicia sasamarTlo praq
tikaSi arsebuli analogiuri gadawyvetilebebiTa Tu ganmartebebiT. swored „praqtikuli 
informaciis“ nakleboba unda iyos erT-erTi mizezi mtkicebulebaTa dasaSvebobis Sesaxeb 
sakiTxis sadavoobisa. 

rogorc aRiniSna, mtkicebuleba Sefasebamde Semowmebis process gaivlis. am proce
durebs Soris mTavari sxvaoba mdgomareobs mtkicebulebis gamokvlevamde Semowmebasa da 
mxolod (Sinaarsobrivi) gamokvlevis Semdgom mis SefasebaSi. sssk-Si calkeuli normebiT 
ganimarteba mtkicebulebis cneba, mtkicebulebis dauSvebloba, mtkicebis standartebi, 
mtkicebulebis Sefaseba da misi kriteriumebi, magram sssk-Si ar arsebobs norma, romli
Tac dgindeba mtkicebulebis Semowmeba da misi kriteriumebi. swored aRniSnuli xarvezi 
unda gansazRvravdes, nawilobriv, sasamarTlo gadawyvetilebaTa lakonurobas da simSra
les, rodesac mxaris mxridan, saqmis arsebiTi ganxilvis dros, dayenebuli mtkicebulebis 
dauSveblad cnobis Sesaxeb Suamdgomlobis dakmayofilebaze uaris dasabuTebisas xdeba 
mxolod sssk-is 219-e muxlis me-4 nawilis a) qvepunqtze miTiTeba sxva raime vrceli, myari 
argumentebis moyvanis gareSe.

19	 es argumenti gamodgeba, aseve pasuxad mosazrebisa, rom sssk-is 93-e muxlis pirveli nawili, TiTqosda, 
unda qmnides Tavisufal garemos mxareebisaTvis, rom daayenon mtkicebulebis dauSveblobis Sesaxeb 
Suamdgomloba sisxlis samarTlis procesis nebismier stadiaze. 

20	 amasTan, aSS-s Tanamedrove mtkicebulebiTi samarTali, sul ufro da ufro, cxare ganxilvis sagani xdeba 
da daufaravad saubroben moqmedi mtkicebis wesebis Sesaxeb, rogorc dromoWmul, mxolod nafic msajulTa 
monawileobiT saqmis ganxilvisaTvis morgebul sistemaze, romelic sulac ar aris Sesabamisi nafici 
msajulebis monawileobis gareSe, profesionali mosamarTlis mier saqmis ganxilvis SemTxvevebisaTvis. 
aqve, aqtiurad ganixilaven sakiTxs nafic msajulTa monawileobis gareSe saqmis ganxilvisaTvis calke, 
damoukidebeli wesebis formalizebaze (vinaidan, praqtikaSi damkvidrebuli Taviseburi wesebis saxiT 
isini isedac arsebobs) da maT mtkicebis arsebul wesebSi integrirebaze an damoukidebeli sistemis 
saxiT SemoRebaze (a new set of evidence rules for non-jury proceedings). magaliTad, ix.Wang, Z., The Fate of Evidence 
Law: Two paths of development, The International Journal of Evidence & Proof, 15th of July 2020, 329-348. xelmisawvdomia 
vebgverdze <https://advance.lexis.com/api/document?collection=news&id=urn:contentItem:6123-8R91-JBMY-H4VJ-00000-
00&context=1516831>.
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5. rekomendaciebi:

1. sasamarTlo praqtikis srulyofis mizniT, mizanSewonilia, rom, sul ufro xSirad 
da yoveli SesaZleblobisas, Sesabamisma maRali kompetenturobis organoebma (sa
konstitucio sasamarTlo, uzenaesi sasamarTlo da a.S) moiyvanos argumentirebuli 
dasabuTeba mtkicebulebaTa dasaSvebobis sakiTxis kanoniT gansazRvruli wesis mi
zanSewonilobis Sesaxeb;

2. kanonmdeblobis srulyofis mizniT, mizanSewonilia sssk-Si cvlilebis saxiT SemuSa
vebuli iyos mtkicebulebis Semowmebis wesi, romelic gansazRvravs mtkicebulebis 
Semowmebas misi dasaSvebobis, relevanturobisa da sarwmunoobis TvalsazrisiT, sa
dac igive kriteriumebiT, mtkicebulebaTa Sefasebisagan gansxvavebiT, gansazRvru
li iqneba mtkicebulebis Semowmebis mTavari zRvari, rom igi ar SeiZleba moicavdes 
mis Sinaarsobriv kvlevas.21 am xasiaTis regulacia SesaZloa, sssk-Si arsebul Sesa
bamis muxlebs daematos nawilis saxiT (magaliTad, sssk-is me-3 muxls, 72-e muxls an 
219-e muxls) Tumca yvelaze metad efeqtiani unda iyos misi damoukidebeli muxliT, 
mtkicebulebis Sefasebis (sssk-is 82-e muxli) wesamde gansazRvra.

6. daskvna

daskvnis saxiT, sasamarTlo praqtikaSi arsebuli mtkicebulebaTa dasaSvebobis sadavo sa
kiTxis efeqtianad gadaWris gza isev sasamarTlo praqtikis mier mis ganmartebaSia, rasac 
Sesabamisi sakanonmdeblo regulaciebi unda amyarebdes. winamdebare naSromSi warmodge
nili msjeloba da sasamarTlo praqtikisa Tu kanonmdeblobis srulyofis winadadebebi, 
mciredad mainc, xels Seuwyobs sadavo sakiTxis gadaWras.

21	 gansxvavebiT arsebiTi ganxilvis sasamarTlo praqtikisa, rodesac, rogorc aRiniSna, mtkicebulebaTa 
dauSveblobis Sesaxeb Suamdgomlobis uaryofisas sasamarTlo mxolod mSralad miuTiTebs sssk-is 219-e 
muxlis me-4 nawilis a) qvepunqtze, winasasamarTlo sxdomis dros mxaris mier dayenebuli Suamdgomlobis 
ganxilvisas mtkicebulebis dauSveblad cnobis Sesaxeb, rodesac dauSveblobis safuZveli mis Sinaarsobriv 
mxares ukavSirdeba (ufro xSirad, es sssk-is 75-e muxlis me-2 nawiliT xdeba xolme), gavrcelebuli 
sasamarTlo praqtikis Tanaxmad, winasasamarTlo sxdomis mosamarTle uaris safuZvlad swored 
mtkicebulebis Sinaarsobrivi kvlevis SeuZleblobas uTiTebs. sakiTxTan dakavSirebiT ix. boxaSvili, i., 
dasax. naSromi, me-14 sq., 289-317; ComaxaSvili, q., TomaSvili, T., Zebniauri, g., osefaSvili, s., patariZe, m., 
mtkicebulebebi sisxlis samarTlis procesSi, Tbilisi, 2016, 28-42.

irine boxaSvili, xatia xerxeuliZe



_ 55 _

saqarTvelos konstituciis 24-e muxliT daculi sferos/

uflebis SezRudva

eka kaveliZe1

rusudan SaSikaZe2

saqarTvelos sakontitucio sasamarTlos 2020 wlis 25 seqtembris gadawyvetileba, saqme #3/3/1526

Tema: 	 saarCevno kodeqsSi3 genderuli balansis Sesaxeb debulebebis 
konstituciuroba saqarTvelos konstituciis4 24-e muxlis 
pirveli punqtis pirvel winadadebasTan mimarTebiT 

ganmartebuli normebi: 	 saarCevno kodeqsis 203-e muxlis me-2 punqtis pirveli,  
				    me-3 da me-4 winadadebebi

				    konstituciis 24-e muxlis pirveli punqtis pirveli winadadeba, 
				    me-11 muxlis me-3 punqti

mniSvnelovani faqtobrivi garemoebebi:

2020 wlis 13 ivliss saqarTvelos sakonstitucio sasamarTlos konstituciuri sarCe
liT mimarTes a(a)ip moqalaqeTa politikurma gaerTianebam „axali politikuri centri“ 
(Semoklebuli dasaxeleba _ „girCi“), herman sabom, zurab girCi jafariZem, ana Ciqovanma 
da moiTxoves genderuli balansis Sesaxeb saqarTvelos saarCevno kodeqsis debulebebis 
saqarTvelos konstituciis 24-e muxlis pirveli punqtis pirvel winadadebasTan da me-11 
muxlis me-3 punqtTan Sesabamisobis dadgena. saarCevno kodeqsis 203-e muxlis me-2 punqti 
adgens saqarTvelos parlamentis 2024 wlis 26 oqtombris saparlamento arCevnebamde ga
samarTi saqarTvelos parlamentis arCevnebisaTvis politikuri partiebisa da saarCevno 
blokebis mier partiuli siis Sedgenis wess. kerZod, politikur partiebsa da saarCevno 
blokebs ekisrebaT valdebuleba, arCevnebis dRemde araugvianes 30-e dRisa, centraluri 
saarCevno komisiis Tavmjdomares warudginon imgvarad Sedgenili partiuli sia, rom siis 
yovel oTxeulSi erTi piri mainc iyos gansxvavebuli sqesis warmomadgeneli. amasTan, Tu
ki partiuli sia ar iqna Sedgenili zemoaRniSnuli moTxovnis Sesabamisad, saarCevno su
bieqts eZleva SesaZlebloba, 3 dRis vadaSi aRmofxvras xarvezi, winaaRmdeg SemTxvevaSi, 
partiuli sia registraciaSi ar gatardeba5.

mosarCele politikuri partiis partiuli siis formireba xorcieldeba partiis par
tniorTa mier cifruli portalis saSualebiT. kerZod, politikurma partiam daafuZna 
sakuTari cifruli valuta _ qarTuli dolari (GeD), romelic gaicema im pirebze, rom

1	 samarTlis doqtori, kavkasiis universitetisa da niu viJen universitetis asocirebuli profesori.
2	 kavkasiis universitetis magistranti.
3	 saqarTvelos 2011 wlis #5636-rs organuli kanoni. xelmisawvdomia vebgverdze <https://matsne.gov.ge/ka/

document/view/1557168?publication=65>.
4	 saqarTvelos 1995 wlis #786 sakonstitucio kanoni. xelmisawvdomia vebgverdze <https://matsne.gov.ge/ka/

document/view/30346?publication=36>.
5	 saqarTvelos sakonstitucio sasamarTlos plenumis 2020 wlis 25 seqtembris #3/3/1526 gadawyvetileba 

saqmeze a(a)ip moqalaqeTa politikuri gaerTianeba „axali politikuri centri“, herman sabo, zurab girCi 
jafariZe da ana Ciqovani saqarTvelos parlamentis winaaRmdeg, I.3. <https://matsne.gov.ge/ka/document/
view/5003418?publication=0>, [25.11.2020].
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eka kaveliZe, rusudan SaSikaZe

lebic partiis sasargeblod ganaxorcieleben garkveuli saxis materialur an aramateria
lur kontribucias. amis Semdeg, partiis partniorebi maT mier gamomuSavebuli cifruli 
valutis meSveobiT, iReben monawileobas partiuli siis SedgenaSi. amdenad, partiuli 
siis formireba srulad damokidebulia partniorTa gadawyvetilebaze da swored es ada
mianebi gansazRvraven, siis romel pozicias daikavebs konkretuli politikosi. mosarCe
le mxaris gancxadebiT, maT sajarod dades piroba, rom 2020 wlis saparlamento arCev
nebSi monawileobas miiRebdnen swored zemoxsenebuli wesiT dakompleqtebuli partiuli 
siiT. amis sawinaaRmdegod, sadavo norma gamoricxavs aseT SesaZleblobas, radgan dRes 
arsebuli mdgomareobiT, partiuli siis pirvel aTeulSi warmodgenili politikosebi er
Ti sqesis warmomadgenlebi arian. amdenad, sadavo norma mosarCele mxares avaldebulebs, 
partiis 3 000-ze meti partnioris mier Sedgenili partiuli sia Seicvalos da xelovnu
rad, partniorebis nebis sawinaaRmdegod, Camoyalibdes sxvagvarad6.

politikuri gaerTianebis cifruli portalis teqnikurma menejerma, oTar zakalaSvilma 
aRniSna, rom maT Seqmnes sakuTari cifruli valuta GeD, rac zemoaRniSnul subieqtebze 
gaicema gansazRvruli principiT da mis meSveobiT miiReba mniSvnelovani gadawyvetilebe
bi partiaSi, maT Soris, siis formirebasTan dakavSirebiT, sajarod, amomrCevelTa sruli 
CarTulobiT da ara erTpirovnuli gadawyvetilebebiT7.

sadavo normiT izRudeba ara mxolod konkretul pirTa pasiuri saarCevno ufleba, 
aramed politikuri partiis mxardamWerTa da partniorTa uflebac, partiuli sia daa
kompleqton sakuTari survilis Sesabamisad, rac, saboloo jamSi, partiis srulfasovan 
funqcionirebasac safrTxes uqmnis.

sadavo mowesrigeba, aseve uxeSad arRvevs amomrCevelTa uflebas, airCion maTTvis sa
surveli warmomadgeneli. kerZod, aqtiuri saarCevno ufleba moicavs piris uflebas, 
misTvis sasurveli kandidati aRmoCndes partiul siaSi, gansakuTrebiT, im pirobebSi, ro
desac mosarCele politikuri gaerTianebis partiul sias srulad misi amomrCeveli gan
sazRvravs.

sasamarTlos ganmartebebi:

saqarTvelos konstituciis 24-e muxlis pirveli punqti ganamtkicebs aqtiur da pasiur 
saarCevno uflebas. saqarTvelos sakonstitucio sasamarTlos ganmartebiT, „arCevnebi 
uzrunvelyofs demokratiuli saxelmwifos principis praqtikul realizaciasa da moqa
laqeTa monawileobas saxelmwifo xelisuflebis ganxorcielebaSi. samarTliani saarCevno 
procesi xels uwyobs Tanamedrove, pluralisturi sazogadoebis Camoyalibebas da qmnis 
demokratiuli sazogadoebrivi weswyobilebis fundaments. demokratiuli sazogadoebri
vi weswyobileba efuZneba TiToeuli moqalaqis Tavisufali TviTgamorkvevisa da Rirse
bis pativiscemis ideas. Tanamedrove saxelmwifoSi xalxis saxeliT moqmedi saxelmwifo 
organoebis legitimacia uSualod xalxis nebidan unda momdinareobdes. arCevnebi aris 
is meqanizmi, romelic saxalxo suverenitetis realizaciis SesaZleblobas qmnis. swored 
konstituciuri standartebis Sesabamisi, Tavisufali, sayovelTao da Tanaswori arCevne
bi warmoadgens demokratiuli sistemis sayrdens“8.

sasamarTlos ganmartebiT, saqarTvelos konstituciis 24-e muxli ar Seicavs misi Se
saZlo SezRudvis legitimuri miznebis CamonaTvals; Tumca xsenebuli saarCevno uflebis 
absoluturobaze ar miuTiTebs. normis Sinaarsidan gamomdinare, sqesis niSniT, kvotireba 
ar ukavSirdeba raime tipis konkretuli Sexedulebis an/da politikis xelSewyobas, rom
liTac saxelmwifo SeiZleba, cdilobdes sazogadoebisaTvis sakuTari ideebis Tavs moxve
vas. saqmeze ar yofila warmodgenili raime mtkicebuleba, romelic daadasturebda, rom 

6	 iqve, I.6.
7	 iqve, I.23.
8	 saqarTvelos sakonstitucio sasamarTlos 2015 wlis 28 maisis #1/3/547 gadawyvetileba saqmeze saqarTvelos 

moqalaqeebi uCa nanuaSvili da mixeil SaraSiZe saqarTvelos parlamentis winaaRmdeg, II.2.
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saqarTvelos konstituciis 24-e muxliT daculi sferos/uflebis SezRudva

qalsa da mamakacs, TavisTavad, gansxvavebuli Sexedulebebi aqvT qveynis mowyobasTan, mis 
ganviTarebasTan dakavSirebiT da, sqesis niSniT, kvotireba raime specialuri dRis wesri
gis xelovnurad waxalisebas iwvevs. amdenad, sqesis niSniT, kvotireba ar zRudavs xalxis 
SesaZleblobas, Tavad gadawyvitos, rogor saxelmwifoSi surT cxovreba da, Sesabamisad, 
ra msoflmxedvelobis xelisuflebas airCeven.

sasamarTlom, samarTlis winaSe Tanasworobis uflebaze msjelobisas, miuTiTa, rom 
„pirTa arsebiTad Tanasworobis sakiTxi unda Sefasdes ara zogadad, aramed konkretul 
samarTalurTierTobasTan kavSirSi. diskriminaciul mopyrobaze msjeloba SesaZlebelia 
mxolod maSin, Tu pirebi konkretul samarTlebriv urTierTobasTan dakavSirebiT, SeiZ
leba, ganxilul iqnen rogorc arsebiTad Tanaswori subieqtebi“9.

sasamarTlo miiCnevs, rom parlamentSi qalTa warmomadgenlobis gazrda warmoadgens, 
konstituciis me-11 muxlis me-3 punqtidan momdinare, mniSvnelovan konstituciur mizans, 
romlis misaRwevadac SesaZlebelia konstituciis 24-e muxliT dacul ZiriTad uflebaTa 
SezRudva.

sakonstitucio sasamarTlo, aseve miiCnevs, rom sadavo normiT dadgenili moTxovna, 
romlis Tanaxmadac, saarCevno siis yovel oTxeulSi unda iyos, minimum, erTi kaci, ar 
aris racionalur da logikur kavSirSi parlamentis mier miTiTebul legitimur mizanTan. 
amave dros, sasamarTlosaTvis gaugebaria, Tu ra mizans SeiZleba emsaxurebodes reguli
reba, romelic axdens kvotirebas mamakacebis sasargeblod da, sanacvlod, potenciurad, 
amcirebs qalebis warmomadgenlobas parlamentSi. aRniSnulidan gamomdinare, saarCevno 
kodeqsis 203-e muxlis me-2 punqtis pirveli winadadebis is normatiuli Sinaarsi, rome
lic adgens, rom partiuli siis yovel oTxeulSi erTi mainc unda iyos mamakaci, ewinaaR
mdegeba saqarTvelos konstituciis 24-e muxlis pirveli punqtis pirvel winadadebas.

sasamarTlos ganmartebiT, sadavo norma saarCevno subieqtebs ar zRudavs partiul 
siaSi dasaxelebuli kandidatebis raime gansakuTrebuli niSan-Tvisebebis safuZvelze 
SerCeviT. erTaderTi moTxovna Seexeba sqess, romelic, Tavisi bunebiT, erT-erTi yvela
ze martivad gadasalaxi barieria, rac SeiZleba, kandidatTa SerCevisas, politikur par
tiebs moeTxovoT.

komentari:

upirveles yovlisa, unda aRniSnos, rom „kanonis winaSe Tanasworoba, yvelasaTvis Tana
bari uflebebiT, privilegiebiTa Tu imunitetebiT sargeblobis uflebas gulisxmobs, 
romlebic Tanabradaa daculi kanonis safuZvelze da, romlebic aseTive Tanabar mova
leobebs ukavSirdeba“.10 demokratiul sazogadoebaSi kanonis winaSe Tanasworoba erT-er
Ti umTavresi samarTlebrivi principia;11 genderuli Tanasworobis dacvas ki arsebiTi 
mniSvneloba aqvs saxelmwifo politikis sferoSi. misi uzrunvelyofa, dRes dReobiT, 
mniSvnelovan problemad rCeba mTels msoflioSi. saqarTveloSi, gansakuTrebiT bolo 
aTwleulSi, mTeli rigi nabijebi gadaidga genderuli Tanasworobis uzrunvelyofis, maT 
Soris, qalTa politikur cxovrebaSi CarTvis mizniT. Tumca, problema mainc TvalSisa
cemia. „saerTaSoriso organizacia saparlamentTaSoriso kavSirma (Inter-Parliamentary Union 
(IPU), gaeros qalTa organizaciasTan erTad, gamoaqveyna 2017 wlis msoflio ruka, rome
lic qalTa politikaSi CarTulobas asaxavs. kvlevis Tanaxmad, 190-amde qveyanas Soris 
saqarTvelo 123-e adgilzea msoflio klasifikaciis mixedviT qalTa warmomadgenlobiT 

9	 saqarTvelos sakonstitucio sasamarTlos 2014 wlis 4 Tebervlis #2/1/536 gadawyvetileba saqmeze 
saqarTvelos moqalaqeebi _ levan asaTiani, irakli vaWaraZe, levan berianiZe, beqa beruCaSvili da goCa 
gaboZe saqarTvelos Sromis, janmrTelobisa da socialuri dacvis ministris winaaRmdeg, II.19.

10	 Black’s Law Dictionary, Centennial edition, St. Paul, Minn. West Publishing Co. 1991, 370; ix., aseve saqarTvelos 
konstituciis komentari, Tavi meore, saqarTvelos moqalaqeoba, adamianis ZiriTadi uflebani da 
Tavisuflebani, Tbilisi 2013, 59.

11	 saqarTvelos konstituciis komentari, Tavi meore, saqarTvelos moqalaqeoba. adamianis ZiriTadi uflebani 
da Tavisuflebani, Tbilisi 2013, 59. 
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parlamentSi.12 amasTanave, 2020 wlisaTvis saqarTveloSi qalTa monawileoba gadawyveti
lebis miRebis procesSi dabalia. qalebi parlamentSi 15%-s, sakrebuloebSi ki 13.4%-s 
Seadgenen.13 swored amgvari mdgomareobidan gamomdinare, sasamarTlos mxardaWera qalTa 
kvotirebis nawilSi savsebiT gasagebi da gasaziarebelia, Tumca mis mier miRebuli gadaw
yvetileba praqtikaSi garkveul gaurkvevlobas warmoSobs da kiTxvis niSnebs svams, rom
lebic SesaZloa Camoyalibdes Semdegi SeniSvnebis saxiT:

1. saarCevno uflebaSi Carevis xarisxi

saarCevno ufleba erT-erTi fundamenturi uflebaa, romelic saqarTvelos yvela moqala
qes aqvs garantirebuli. saqarTvelos yovel moqalaqes aqvs ufleba daikavos nebismieri Ta
namdeboba, Tu igi akmayofilebs kanonmdeblobiT dadgenil moTxovnebs. Tumca, amavdrou
lad, arsebobs saxelmwifos pozitiuri valdebuleba uzrunvelyos qveyanaSi Tanasworoba. 
Tanasworobis principi, ra Tqma unda, saarCevno uflebasac exeba. saxelmwifom Tanasworo
bis ufleba SesaZlebelia, uzrunvelyos iseTi meqanizmebiT, rogoricaa kvotirebis sistema, 
Tumca aseTi meqanizmebis SemoRebisas saWiroa ganisazRvros uflebaSi Carevis minimaluri 
iseTi xarisxi, romelic miznis miRwevis proporciuli iqneba. mocemul SemTxvevaSi, gansa
xilveli norma gulisxmobda, legitimuri miznis misaRwevad pasiur saarCevno uflebaSi Ca
revas, sqesis niSniT, Sinaarsobrivad neitraluri normiT, anu Tanasworobis uflebaSi Cau
revlad. kerZod, sadavo normis mixedviT, partiuli sia, romelic yovel oTxeulSi ar iT
valiswinebs gansxvavebuli sqesis pirs, ver gatardeba saarCevno registraciaSi. legitimur 
miznad dasaxelda sqesTa Soris balansis aRdgenis xelSewyoba parlamentSi qalTa naklebi 
warmomadgenlobisa da, saerTod, politikaSi qalTa naklebi CarTulobis gamo. amgvarad, 
sadavo normis mixedviT, pasiur saarCevno uflebaSi Careva dasaxuli legitimuri miznis 
misaRwevad, xorcieldeba Tanasworobis uflebaSi pirdapiri Carevis gareSe.14 saqarTvelos 
sakonstitucio sasamarTlos gadawyvetilebiT ki, sadavo normis Sinaarsi Seicvala da sasa
marTlom normis konstituciuroba cno mxolod qalTa kvotirebis nawilSi. ris Sedegadac, 
saxeze gvaqvs Tanasworobis uflebaSi pirdapiri Careva. 

mocemuli gadawyvetilebiT, SeiZleba iTqvas, rom Tanasworobis uflebaSi pirdapiri 
CareviT, dairRva balansi or legitimur interess Soris. kerZod, politikuri partiis 
interess, Tavisi Sexedulebisamebr, daekompleqtebina partiuli saarCevno sia da saja
ro interess Soris uzrunvelyofiliyo orive sqesis jerovani warmomadgenloba parla
mentSi. gasagebia sakonstitucio sasamarTlos mizani am gadawyvetilebis miRebisas, mag
ram saqarTvelos konstituciis me-11 muxlis gagebisTvis principuli mniSvneloba aqvs 
kanonis winaSe Tanasworobis gansxvavebas gaTanabrebisgan. rogorc TviTon sasamarTlo 
ganmartavs Tavis wina gadawyvetilebaSi, „Tanasworobis idea emsaxureba SesaZleblobis 
Tanasworobis uzrunvelyofas, anu ama Tu im sferoSi adamianebis TviTrealizaciis[a]Tvis 
erTnair SesaZleblobebis garantirebas“.15 Sesabamisad, saxelmwifos mizani ara SedegebSi 
gaTanabrebaa, aramed moqalaqeebisaTvis Tanabari SesaZleblobis uzrunvelyofa ise, rom 
ar moxdes, romelime uflebaSi uxeSi Careva, rogorc es sadavo normis pirveladi Cana
weriT xdeba, radgan mas gaaCnda potenciali, „emuSava“ im sqesis sasargeblod, romelsac 
SesaZloa uflebis dacvis ufro meti saSualebebi dasWirdes. „sxva sityvebiT rom vTqvaT, 

12	 monacemebi ix. Women in Politics: 2017, Inter-Parliamentary Union. vebgverdi <https://www.ipu.org/resources/publications/
infographics/2017-03/women-in-politics-2017>, [25.11.2020].

13	 genderuli Tanasworoba saqarTveloSi: barierebi da rekomendaciebi, I nawili, USAID, 2018, 9. xelmisawvdomia 
vebgverdze <http://ewmi-prolog.org/images/files/2709GEO-Vol1_GenderEqualityinGeorgia_BarriersandRecommendations_
Final.pdf>, [25.11.2020]. 

14	 saqarTvelos sakonstitucio sasamarTlos wevris eva gociriZis gansxvavebuli azri saqarTvelos 
sakonstitucio sasamarTlos 2020 wlis 25 seqtembris #3/3/1526 gadawyvetilebasTan dakavSirebiT.

15	 saqarTvelos sakonstitucio sasamarTlos 2010 wlis 27 dekembris #1/1/493 gadawyvetileba saqmeze 
moqalaqeTa politikuri gaerTianebebi axali memarjveneebi da saqarTvelos konservatiuli partia 
saqarTvelos parlamentis winaaRmdeg, II.1.
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sadavo norma mowodebulia, daexmaros, pirobiTad, Sesabamis samarTalurTierTobaSi da
Cagrul sqess da ara konkretulad qals an konkretulad mamakacs. es ki pirdapir Seesa
bameba konstituciis me-11 muxlis me-3 punqtiT dadgenil principebs, romelTa mixedvi
Tac, „saxelmwifo uzrunvelyofs Tanabar uflebebsa da SesaZleblobebs mamakacebisa da 
qalebisaTvis. saxelmwifo iRebs gansakuTrebul zomebs mamakacebisa da qalebis arsebiTi 
Tanasworobis uzrunvelsayofad da uTanasworobis aRmosafxvrelad“16.

2. Tanasworobis uflebis uzrunvelyofa Tu „gansxvavebuli mopyroba“?

aucilebelia, rom vimsjeloT, aris Tu ara sasamarTlos mier miRebuli gadawyvetileba 
mamakacebis mimarT „gansxvavebuli mopyroba“. „gansxavebuli mopyrobis“ erT-erTi ak
rZaluli safuZvelia, „rodesac adamians an adamianTa jgufs saxelmwifo epyroba ufro 
uaresad, vidre msgavs viTarebaSi adamianTa sxva jgufs“17. amasTanave, mxedvelobaSi un
da miviRoT, rom saxeze gvaqvs msgavsi, analogiuri viTareba, romelic exeba kacebisa da 
qalebis monawileobas politikur procesebSi, konkretulad ki, maT warmomadgenlobas 
saarCevno partiebSi. yuradReba unda mivapyroT im mocemulobas, rac sasamarTlos ga
dawyetilebis Sedegad dadga _ norma SesaZleblobas utovebs qalebs, rom Camoayalibon 
politikuri partia, romelic mxolod qalebiT iqneba dakompleqtebuli, imavdroulad 
ki, kacebs analogiuri uflebiT sargeblobis saSualeba ar eqnebaT, radgan kanoni pir
dapir miuTiTebs, rom partiul siaSi yoveli meoTxe unda iyos qali. sasamarTlos az
riT, konstituciis me-11 muxlis me-3 punqtSi miTiTebuli miznebi _ erTi mxriv, „qalTa 
da mamakacTa arsebiTi Tanasworobis uzrunvelyofa da uTanasworobis aRmofxvra“ da, 
meore mxriv, „parlamentSi qalTa warmomadgenlobis gazrda“ erTmaneTTan SeuTavsebel 
legitimur miznebia, raki sasamarTlosaTvis gaugebaria, Tu „ra formiT SeiZleba emsa
xurebodes saqarTvelos konstituciis me-11 muxlis me-3 punqtis miznebis miRwevas kac
Ta sasargeblod kvotirebis daweseba“ maSin, rodesac mosarCelis miTiTebiT, „sadavo 
normis miReba nakarnaxevi iyo saqarTvelos parlamentSi arCeuli qalebis simciriT“.18 
am sakiTxTan dakavSirebiT, marTebuli pozicia daafiqsira mosamarTle eva gociriZem, 
Tavis gansxvavebul azrSi: „Tu legitimuri miznebis arsi viwrod, sityvasityviT unda 
gavigoT, maSin sakiTxavia, ratom aris gaugebari, rom mamakacTa sasargeblod kvotireba, 
qalTa sasargeblod kvotirebasTan erTad, SeiZleba emsaxurebodes konstituciis me-11 
muxlis me-3 punqtSi miTiTebuli miznebis miRwevas, sadac, saxeldebiT, swored qalTa 
da mamakacTa arsebiT Tanasworobazea saubari da ara uSualod qalTa warmomadgenlobis 
gazrdaze parlamentSi.“19

gansaxilveli sasamarTlo gadawyvetilebiT, garkveulwilad adgili aqvs „mniSvnelov
nad Tanasworis uTanasworo mopyrobas“. mocemul SemTxvevaSi orive sqesis warmomadgen
lebi mniSvnelovnad Tanaswor subieqtebs warmoadgenen, xolo arsebuli realobis gaTva
liswinebiT, maT mimarT dadginda uTanasworo mopyrobis gamomxatveli regulacia. miu
xedavad imisa, rom sasamarTlos mizans warmoadgenda genderuli disbalansis aRmofxvra 
erTgvari pozitiuri diskriminaciis meSveobiT, miRebulma Sedegma Tanasworobis balansi 
daarRvia meore sqesis sawinaaRmdegod. „Tanasworobis principi darRveulia, roca ar ar
sebobs diferencirebis an Tanasworad mopyrobis gonivruli, sagnis bunebidan gamomdina
re. anu Sinaarsobrivad gansazRvruli safuZveli, e.i. roca cxadad Cans, rom safuZveli 
TviTneburad aris Seqmnili“ . mocemul SemTxvevaSi ki, sakonstitucio sasamarTlom msgav
si safuZvlis Seqmnas erTgvarad xeli Seuwyo. 

Sesabamisad, mocemuli normiT mamakacebi aSkarad „gansxvavebuli mopyrobis“ msxver

16	 dasax. gansxvavebuli azri, me-14 sq.
17	 saqarTvelos konstituciis komentari, Tavi meore, saqarTvelos moqalaqeoba. adamianis ZiriTadi uflebani 

da Tavisuflebani, Tbilisi 2013, 64.
18	 dasax. gadawyveileba, me-3 sq., II-44.
19	 dasax. gansxvavebuli azri, me-14 sq.

saqarTvelos konstituciis 24-e muxliT daculi sferos/uflebis SezRudva
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plni arian. sasamarTlom aSkarad neitraluri formis norma aqcia mikerZoebulad, riTac 
Caeria sqesTa Tanasworobis uflebaSi. „sakonstitucio sasamarTlom dauSva, an, yovel 
SemTxvevaSi, ar gamoricxa mxolod qalTa partiebis arseboba, xolo mxolod mamakacTa 
partiebis arseboba _ uaryo“20.

3. warmoSobili normatiuli mocemulobis gaprotestebis SeuZlebloba

zemoTxsenebuli msjelobidan gamomdinare, aSkaraa sqesTa Soris uTanasworo mopyroba. 
zogadad, nebismier moqalaqes sakuTari darRveuli uflebis aRdgenis SesaZlebloba unda 
hqondes. Tumca am viTarebaSi, saxeze gvaqvs sakonstitucio sasamarTlos gadawyvetile
ba, romlis gasaCivrebis SesaZleblobas saqarTvelos kanonmdebloba ar iZleva. amgvarad, 
SeiZleba iTqvas, rom momavalSi SesaZloa, warmoiSvas iseTi situacia, rodesac saqarTve
los moqalaqes daekargeba ufleba, rom aRmofxvras mis mimarT uTanasworo damokide
buleba. „gaurkvevelia, rogor unda gaaprotestos mamakacTa sqesis warmomadgenelma is 
samarTlebrivi mocemuloba, rac sakonstitucio sasamarTlos gadawyvetilebiT Seiqmna: 
gansaxvavebuli mopyroba qalebisa da mamakacebis mimarT, kerZod is, rom qalis arseboba 
yoveli politikuri partiis siis oTxeulSi saWiroa, xolo mamakacisa _ ara,“21 rasac miu
TiTebs sakonstitucio sasamarTlos wevri eva gociriZe mis gansxvavebul mosazrebaSi. 

miuxedavad, imisa rom sakonstitucio sasamarTlom ukve imsjela am sakiTxze da nor
mis arsebuli formulireba konstituciurad cno (misi gadawyvetileba ki ar saCivrdeba), 
SesaZloa, warmoiSva samarTlebrivi Cixi, sadac saqarTvelos moqalaqeebs sakuTari Tavis 
dacvis saSualeba ar aqvT, yoveli SemTxvevisTvis, am normis arsebobis farglebSi. sasur
veli iqneboda, sakonstitucio sasamarTlos es garemoeba mieRo mxedvelobaSi.

yovelive zemoaRniSnulis gaTvaliswinebiT, migvaCnia, rom Cvens mier ganxiluli, sa
konstitucio sasamarTlos mier miRebuli gadawyvetileba sakmaod bevr kiTxvas aCens, 
genderuli Tanasworobis uzrunvelyofis TvalsazrisiT; miT umetes, rom Tanamedrove 
msoflios tendencia, swored rom genderulad neitraluri normebis SemuSavebisken vi
Tardeba (magaliTad, didi britaneTi 2007 wlidan aqtiurad cdilobs genderulad neit
raluri formulirebis danergvas kanonmdeblobaSi22).

20	 iqve.
21	 iqve. 
22	 ix. Guide to Gender-Neutral Drafting, The UK’s Office of the Parliamentary Counsel and Government Legal Department, 2019. 

xelmisawvdomia vebgverdze <https://5bf0cd3a-5473-4313-b467-45d59f70140a.filesusr.com/ugd/5aa06e_455f1fc65087475 
fb85782a97d72dccf.pdf>, [25.11.2020]. 

eka kaveliZe, rusudan SaSikaZe
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samsaxurSi aRdgenis sakiTxi, aRsadgen Tanamdebobaze  

mesame piris dasaqmebis Semdeg

daviT omsaraSvili1

giorgi g. TumaniSvili2

saqarTvelos uzenaesi sasamarTlos 2019 wlis 3 ivnisis gadawyvetileba saqmeze #as-327-2018 

Tema: 				    samsaxurSi aRdgena

ganmartebuli normebi: 	 Sk-is3 48-e muxlis me-8 nawisli (Zveli redaqciiT Sk-is  
				    38-e muxlis me-8 nawili) 4

mniSvnelovani faqtobrivi garemoebebi:

T.k.-am sarCeliT mimarTa sasamarTlos damsaqmebli kompaniis winaaRmdeg da moiTxova 
SromiTi urTierTobis moSlis Sesaxeb damsaqmeblis 2017 wlis 17 maisis #3082 rZanebis 
baTilad cnoba, Sesabamisad, imave sawarmoSi sistemebis mxardaWeris ganyofilebis ufro
sis Tanamdebobaze aRdgena.

pirveli da meore instanciis sasamarTloebma SromiTi xelSekrulebis Sewyvetis Sesa
xeb gadawyvetilebis bailobis moTxovna mosarCeles ar daukmayofila. sakasacio sasamar
Tlos Sefasebis sagans warmoadgenda SromiTi urTierTobis moSlis Sesaxeb damsaqmeblis 
mier calmxrivad gamovlenili nebis Sesabamisoba moqmed kanonmdeblobasTan, xolo Seu
sabamobis gamovlenis SemTxvevaSi, aseve is, arsebobda Tu ara pirvandeli mdgomareobis 
[samuSaoze] aRdgenis SesaZlebloba. 

qvemdgomma sasamarTloebma miiCnies, rom mosarCele uxeSad arRvvda SromiTi xelSek
rulebiT nakisr movaleoba, rac gamarTlebuls xdida masTan dadebuli uvado SromiTi 
xelSekrulebis damsaqmeblis iniciativiT moSlas, rasac ar daeTanxma saqarTvelos uze
naesma sasamarTlo da daadigna, rom gaTafisuleba ukanono iyo. amis miuxedavad, uzenaes
ma sasamarTlom dasaqmebuls samuSao adgilze aRdgenis nawilSi uTxra uari, Sk-is 48-e 
muxlis me-8 nawilis gamoyenebisaTvis winapirobebis dakonkretebis gziT. kerZod, sasa
marTlos mier dadgenilad iqna cnobili, rom gaTavisuflebuli dasaqmebulis adgilas 
damsaqmebels ukve ayvanili hyavda sxva piri samuSaoze da ar arsebobda tolfasi pozicia, 
romelzedac SesaZlebeli iyo gaTavisuflebulis dabruneba.

sasamarTlos ganmarteba: 

sasamarTlos mtkicebiT mocemul SemTxvevaSi, mxareTa Soris davas ar iwvevda faqti, rom 
mosarCelis mier gaTavisuflebamde dakavebuli Tanamdeboba aRar iyo vakanturi; masze 
dainiSnuli iyo sxva piri, romelsac, Tavis mxriv, gaaCnda sakuTri SromiTi urTierTobis 
dacvis legitimuri safuZveli. amasTan, ufro metic, sasamarTlos mosazrebiT, Sk-is 37-e 
muxlis me-3 nawilis a) qvepunqtis Tanaxmad, vinaidan dauSvebeli iyo SromiTi xelSekrule

1	 kavkasiis universitetis kavkasiis samarTlis skolis doqtoranti.
2	 samarTlis doqtori, kavkasiis universitetis afilirebuli profesori.
3	 saqarTvelos 2010 wlis #4113-rs organuli kanoni saqarTvelos Sromis kodeqsi. xelmisawvdomia vebgverdze 

<https://matsne.gov.ge/ka/document/view/1155567?publication=17>.
4	 Sk-Si 2020 wels ganxorcielebuli cvlilebebis
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bis Sewyveta sxva safuZvliT, garda miTiTebuli muxlis pirveli nawiliT gaTvaliswinebu
li safuZvlebisa, aramarTlzomierad gaTavisuflebuli piris im Tanamdebobaze aRdgena, 
sadac sxva piri ukve SromiT urTierTobaSi imyofeba, ukanonos gaxdida damsaqmeblis im 
gadawyvetilebasac, romelic axali dasaqmebulis gaTavisuflebas daedeboda safuZvlad. 
damatebiT, palatam yuradReba gaamaxvila im faqtze, rom arc erTi instanciis sasamar
TloSi mosarCeles tolfasi Tanamdebobis arsebobaze miTiTeba ar gaukeTebia, amdenad, 
misi darRveuli uflebis aRdgena damsaqmeblisaTvis kompensaciis dakisrebis gziT unda 
ganxorcielebuliyo. gadawyvetilebaSi miTiTebulia, uzenaesi sasamarTlos gadawyveti
leba saqmeze saqme #as-1327-2018 ( punqti: 1.3.6).

saqarTvelos uzenaesi sasamarTlos 2018 wlis 20 ivlisis ganCineba saqmeze #as-687-687-2018 

Tema: 				    samsaxurSi aRdgena

ganmartebuli normebi: 	 Sk-is5 48-e muxlis me-8 naisli  
				    (Zveli redaqciiT Sk-is 38-e muxlis me-8 nawili) 6

mniSvnelovani faqtobrivi garemoebebi:

m.b.-m (ganmcxadebeli) gancxadebiT mimarTa Tbilisis saapelacio sasamarTlos samoqala
qo saqmeTa palatas da moiTxova amave palatis 2017 wlis 9 martis gadawyvetilebis (saqme 
#2b/4403-16) sarezolucio nawilis 3.3.1 .... baTilad cnoba, romlis mixedviTac, gadawyda 
T.a-is aRdgena ssip `d--Si~ tolfas „... programi menejeris“ Tanamdebobaze. 

m.b., 2017 wlis 9 ianvridan, centris direqtoris 2017 wlis 5 ianvris #10/k brZanebis sa
fuZvelze, muSaobda centris g-is sammarTvelos „... programis menejeris“ Tanamdebobaze.

2018 wlis 12 marts, centris direqtoris weriliT, m.b.-s
ecnoba (adresati mas gaecno 13 marts), rom mosalodneli iyo misi Tanamdebobidan ga

Tavisufleba, radgan imave Tanamdebobaze, [saapelacios] sasamarTlos kanonier ZalaSi 
Sesuli gadawyvetilebiT, aRdgenil iqna mosarCele. am gadawyvetilebaze gacemuli iyo 
saaRsrulebo furceli da mimdinareobda saaRsrulebo warmoeba. 

m.b.-is gancxadebis Tanaxmad saapelacio saasamarTlos sadavo gadawyvetilebiT, dad
ginda mosarCelis im Tanamdebobaze aRdgena, romelsac ikavebda. aseTi Tanamdeboba cen
trSi iyo mxolod erTi da SeuZlebeli iyo programas ori xelmZRvaneli; Sesabamisad, 
erTaderTi gza mosarCelis Tanamdebobaze aRdgenisaTvis iyo ganmcxadeblis Tanamde
bobidan gaTavisufleba. amdenad, saapelacio sasamarTlos gadawyvetileba, Tuki igi 
gulisxmobda Tanamdebobidan ganmcxadeblis gaTavisuflebas, uSualo gavlenas axdenda 
ganmcxadeblis uflebebsa da kanoniT gaTvaliswinebul interesebze. saqmis warmoebis 
farglebSi, romelic dasrulebulia Tbilisis saapelacio sasamarTlos 2017 wlis 9 mar
tis gadawyvetilebiT, m.b.-is raime formiT monawileoba ar yofila uzrunvelyofili, 
rac dauSvebeli iyo. 

sasamarTlos ganmartebani: 

gancxadebis ganmcxliveli saapelacios sasamarTlos mixedviT, samoqalaqo saproceso ko
deqsis7 422-e muxlis me-2 nawilis mixedviT, 422-e muxlis 1-li nawiliT gaTvaliswinebuli 
safuZvlebiT gadawyvetilebis baTilad cnoba ar SeiZleba, Tu mxares SeeZlo am safuZvle
bis wamoyeneba saqmis ganxilvisas, Sesabamisad, pirveli instanciis, saapelacio an sakasacio 
doneze. ganmcxadebels SeuZlebelia ar hqonoda winamdebare saqmis Sesaxeb informacia da 

5	 saqarTvelos 2010 wlis #4113-rs organuli kanoni saqarTvelos Sromis kodeqsi. xelmisawvdomia vebgverdze 
<https://matsne.gov.ge/ka/document/view/1155567?publication=17>.

6	 Sk-Si 2020 wels ganxorcielebuli cvlilebebis
7	 saqarTvelos 1997 wlis #1106 kanoni. xelmisawvdomia veb-gverdze <https://matsne.gov.ge/ka/document/view/29962?publication=144>.
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samsaxurSi aRdgenis sakiTxi, aRsadgen Tanamdebobaze mesame piris dasaqmebis Semdeg

igi, dainteresebis SemTxvevaSi, valdebuli iyo, saqmis dasrulebamde daeyenebina Suamdgom
loba, saqmeSi mesame pirad CarTvasTan dakavSirebiT. Tumca, samarTlebrivad, SromiTi kate
goriis davebSi ar aris gaTvaliswinebuli msgavsi safuZvliT mesame piris CarTva, miT ufro 
im fonze, rom, misi CarTvis SemTxvevaSic, ar iqneboda miRebuli gansxvavebuli Sedegi. 

mniSvnelovania, Tbilisis saapelacio sasamarTlos 2013 wlis 13 dekembris gadaw
yvetilebasa (saqme #2b/4328-13) da imave sasamarTlos 2015 wlis 16 ivnisis gadawyve
tilebaSi (saqme #2b/1100-15) sasamarTlos mier gakeTebuli ganmartebebi. 2015 wlis 
16 ivnisis gadawyvetileba Sesulia kanonier ZalaSi, uzenaesi sasamarTlos 2016 wlis 
22 Tebervlis ganCinebiT (saqme #as-940-890-2015) da srulad aris gaziarebuli saa
pelacio sasamarTlos msjeloba imasTan dakavSirebiT, rom piri Tanamdebobaze unda 
aRdges imisgan damoukideblad, davis mimdinareobisas sadavo pozicia dakavebuli aqvs 
Tu ara sxva pirs.

Tbilisis saqalaqo sasamarTlom ar daakmayofila mosarCelis Suamdgomloba, saqmeze 
uzrunvelyofis RonisZiebis saxiT konkursis droebiT SeCerebis Sesaxeb, im argumentze 
dayrdnobiT, rom dawesebulebaSi romc dainiSnos piri, es ar SeuSlis xels mosarCelis 
samsaxurSi aRdgenas im SemTxvevaSi, Tu saxeze iqneba mosarCelis ukanonod samsaxuridan 
gaTavisufleba, sxva piris mier poziciis dakaveba ver iqneba am mosarCelis samsaxurSi aR
dgenaze uaris Tqmis samarTlebrivi safuZveli. amasTan, Tbilisis saqalaqo sasamarTlos 
2017 wlis 17 maisis ganCinebaSi (saqme #3/3525-17) sasamarTlom, swored sajaro samsaxurSi 
dasaqmebul pirebTan mimarTebiT, ganmarta, rom piri nebismier SemTxvevaSi unda aRdges 
samsaxurSi, imis miuxedavad aris Tu ara pozicia kvlav vakanturi.

komentari: 

Sesavali

SromiTi xelSekrulebis Sewyvetis Sesaxeb gadawyvetilebis baTilad cnoba, Sedegobrivi 
TvalsazrisiT, iwvevs xelSekrulebis Sewyvetamde arsebuli mdgomareobis aRdgenasa da 
im zianis anazRaurebas, romelic dasaqmebuls damsaqmeblis mxridan aramarTlzomieri 
gaTavisuflebiT miadga. ra SegviZlia miviCnioT samarTlianobis aRdgenad? ra unda iyos 
sasamarTlosaTvis prioriteti ukanonod gaTavisuflebis Sesaxeb saqmeebis ganxilvisas? 

dasaqmebulTa SromiTi uflebebis srulyofilad realizebis miznebisaTvis, upirvele
sad, mniSvnelovania saxelmwifom izrunos stabiluri Sromis bazris damkvidrebaze. auci
lebelia ukanonod gaTavisuflebis prevenciis politikis gatareba, vinaidan, rogorc we
si, dasaqmebulebs, Zalian xSirad, ukanonod aTavisufleben dakavebuli Tanamdebobebidan. 
2019 wels Tbilisis saqalaqo sasamarTlom samuSaoze aRdgenisa da iZulebiTi ganacduris 
Sesaxeb saqmeebidan ganixila 108. aqedan 82 saqme dasrulda gadawyvetilebis gamotaniT, 
romelTaganac sarCeli dakmayofilda 60 saqmeze.8 

samsaxuris dakargvis SiSi, umetes SemTxvevaSi, dasaqmebulebs ar aZlevs saSualebas 
win aRudgnen damsaqmeblis ukanono da arakeTilsindisier qmedebebs. aqedan gamomdinare, 
dasaqmebulTa ukanonod gaTavisuflebasTan aqtiuri brZola da stabiluri samuSao adgi
lebis Seqmna aris is saZirkveli, romlis gareSec dasaqmebulTa uflebebis dacva, mdgradi 
samuSao garemos Seneba TiTqmis warmoudgenelia. 

saqarTvelos konstituciiT9 daculia Sromis Tavisufaleba. es sakonstitucio sasa
marTlos msjelobis10 Sesabamisad, gulisxmobs imas, rom saxelmwifos aqvs valdebuleba, 

8	 informacia xelmisawvdomia Tbilisis saqalaqo sasamarTlos vebgverdze <https://tcc.court.ge/ka/Statistics>, 
[29.10.2020]. gaurkvevelia sarCelis dkmayofilebis statistikur monacemebSi asaxuxilia Tu ara nawilobriv 
dakmayofilebuli sarCelebic. Sesabamisad, CvenTvis, am dromde, daudgenelia, ramden mosarCeles 
daukmayofilda samsaxurSi aRdgenis moTxovna. 

9	 saqarTvelos 1995 wlis #786 konstituciuri kanoni. xelmisawvdomia vebgverdze <https://matsne.gov.ge/ka/
document/view/30346?publication=36>.

10	 saqarTvelos sakonstitucio sasamarTlos 2007 wlis gadawyvetileba #2/2-389. xelmisawvdomia vebgverdze 
<https://www.constcourt.ge/ka/judicial-acts?legal=301>.
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daicvas moqalaqeTa SromiTi uflebebi. amave gadawyvetilebiT, daculia ara marto ufle
ba airCio samuSao, aramed, aseve ufleba ganaxorcielo, SeinarCuno da daTmo es samuSao.

stabiluri samuSao bazris Seqmna dadebiTad aisaxeba rogorc qveynis ekonomikaze, ase
ve TiTouli individis pirad cxovrebaze. arastabilur garemoSi yofna da gaurkveveli 
momavali, rogorc wesi, adamianebSi iwvevs stress da tanjvas. Tuki dasaqmebuls ar aqvs 
SeZlebisdagvarad garantirebuli momavali, igi ver aviTarebs/gegmavs cxovrebas, sakuTar 
pirovnebas ise, rogorc mas surs. 

2013 wels Sk-Si Sevida cvlilebebi, romelTaganac umniSvnelovanesi iyo, swored, Sro
miTi xelSekrulebis Sewyvetis safuZvlebisa da procedurebis SedarebiT gamarTuli sqe
ma, rac samsaxurebidan dasaqmebulTa ukanonod gaTavisuflebis prevenciis mizans emsaxu
reba. swored es faqtoria, didi albaTobiT, erT-erTi mizezi imis, rom 2010-2012 wlebTan 
SedarebiT, 2013 wlidan, arsebiTad aris momatebuli SromiTi samarTlebrivi davebis ric
xvi sasamarTloebSi. yuradsaRebia, aseve is, rom 2013 wlidan mniSvnelovnad izrdeba Sro
miTsamarTlebriv davebSi dasaqmebulTa sasargeblod miRebuli gadawyvetilebebis ricxvi 
(samive instanciis doneze).11

mniSvnelovania, rom saqarTvelos Sromis kanonmdeblobiT aRiarebulia ukanonod daT
xovnili piris uflebrivi restituciis valdebuleba, rac regulirebulia Sk-is 48-e mux
lis me-8 nawiliT12. am muxlis moqmedeba iwyeba maSin, rodesac, sasamarTlo gadawyveti
lebiT, dadasturdeba dasaqmebulTan SromiTi xelSekrulebis Sewyvetis ukanonooba. misi 
mizania, usafuZvlod ganTavisuflebulis aRdgena sakuTar uflebebSi.

restituciis instituti rTuli samarTlebrivi meqanizmia, romelic samarTlebrivi si
tuaciis (xelSekrulebidan gasvlis) logikuri Sedegia. termini „restitucia“ samarTlia
nobis uflebis sasamarTlo wesiT dacvis gamomxatvelia.13 farTo gagebiT, restitucia 
pirvandeli mdgomareobis aRdgenas gulisxmobs, Tumca SromiTsamarTlebriv urTierTo
bebSi [winamdebare konteqstSi] Tvisebriv moTxovnas _ xelSekrulebis Sesabamisi samar
Talm-dgomareobebis Sesrulebas gulisxmobs. 

Sk-is 48-e muxlis me-8 punqtTan mimarTebiT saqarTvelos saerTo sasamarTloebs araer
Tgvarovani praqtika aqvs. amdenad, winamdebare komentarSi ganvixilavT saqaTvelos uze
naesi sasamarTlos ori gadawyvetilebas, romelic, arsobrivad, urTierTsapirispiro 
msjelobas emyareba. 

mniSvnelovania dadgindes SromiTi xelSekrulebis Sewyvetis ukanonod cnobisa da sa
samarTlos mier misi baTilad cnobis Semdeg, dasaqmebulis mier msgavs samuSao poziciaze 
aRdgenis moTxovnisas, unda dakmayofildes Tu ara es igi, Tuki saqmis ganxilvisas dadas
turdeba, rom dasaqmebuls aRar aqvs [tolfasi] vakanturi Tanamdeboba. 

xelSekrulebis Sewyvetis Sesaxeb gadawyvetilebis  
baTilobis Tanmdevi Sedeg(eb)is rigiToba

rogorc ukve aRiniSna, Sk-is 48-e muxlis me-8 nawiliT, calkeuli winapiroebebis arsebo
bisas, gaTavisuflebuli unda aRdges pirvandel an tolfas samuSaoze. amave normatiuli 
aqtis Sesabamisad, SromiTi urTierTobisas mxaris mier meore mxarisaTvis miyenebuli zia

11	 2013-2017 wlebSi samuSaodan ganTavisuflebulTa saqmeebis samarTlebrivi da socialur-ekonomikuri 
analizi, samarTlianobisa da ganviTarebis instuti. xelmisawvdomia vebgverdze <http://www.fes-caucasus.org/
fileadmin/Publications/2018/IJD_Research.pdf>, [03.07.2020]. 

12	 am normis mixedviT, „sasamarTlos mier dasaqmebulTan SromiTi xelSekrulebis Sewyvetis Sesaxeb 
damsaqmeblis gadawyvetilebis baTilad cnobis SemTxvevaSi, sasamarTlos gadawyvetilebiT, damsaqmebeli 
valdebulia, pirvandel samuSao adgilze aRadginos piri, romelsac Seuwyda SromiTi xelSekruleba, an 
uzrunvelyos is tolfasi samuSaoTi, an gadauxados mas kompensacia sasamarTlos mier gansazRvruli 
odenobiT“.

13	 yandaSvili, i., qonebrivi restitucia qarTuli kanonmdeblobisa da strasburgis sasamarTlos praqtikis 
magaliTze, statiaTa krebuli,. adamianis uflebaTa dacvis konstituciuri da saerTaSoriso meqanizmebi, 
korkelia, k., (red.), Tbilisi., 2010, 199. xelmisawvdomia vebgverdze <www.library.court.ge>, [06.04.2017].

daviT omsaraSvili, giorgi g. TumaniSvili
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ni anazRaurdeba saqarTvelos kanonmdeblobiT dadgenili wesiT. samsaxurSi aRdgenac da 
ganacduric saqarTvelos samoqalaqo kodeqsis14 (sk) 408-e da 411-e muxlebis konteqstiT 
is samarTlebrivi Sedegebia, rac damsaqmeblis aramarTlzomier qmedebas sdevs Tan. ro
gorc viciT, saxelSekrulebo valdebulebebis darRvevisas moqmdebs pirveladi da meo
reuli moTxovnebis sistema, sadac naturiT Sesrulebas (terminilogiurad xan pirvela
di moTxovna, xan meoreuli moTxovna, romelsac sxva meoreul moTxovnebTan SedarebiT 
upiratesi Zala aqvs) prioriteti aqvs. miuxedava amisa, sakmaod didia raodenobaa iseTi 
gadawuvetilebebis, sadac gamoyenebulia aRdgenis samarTlebriv safuZvla mocemulia sk-
is 408-e muxli; Tumca unda aRiniSnos, rom, realurad, ssk 394-e muxli aris pirvandeeli 
mdgomareobis aRdgenis [zianis anazRaurebis moTxovnis da ara samsaxurSi aRdgenis] dam
fuZnebeli norma da 408-e mxolod mxolod „sazomi“, imisa, Tu rogor unda moxdes res
titucia. 

Sromis saerTaSoriso organizaciis #158-e konvenciiT, SemoTavazebulia darRveuli 
uflebebis aRdgenis meqanizmebi. dasaqmebulTan SromiTi xelSekrulebis ukanonod Sew
yvetis SemTxvevaSi, upiratesoba unda eniWebodes dasaqmebulis aRdgenis SesaZleblobas, 
xolo aRdgenis SeuZleblobis SemTxvevaSi, SesaZloa, sxva iseTi meqanizmebis ganxilva, 
rogoricaa, ukanonod gaTavisuflebuli dasaqmebulis adekvaturi kompensireba an mis
Tvis sxva Sesaferisi daxmarebis micema.15

miTiTebuli konvenciis me-10 muxlis mixedviT, Tuki winamdebare konvenciis me-8 mux
lSi miTiTebuli organoebi Sewyvetas usafuZvlod miiCnevs da Tuki isini, sakuTari 
erovnuli kanonmdeblobis Sesabamisad, Sewyvetis baTilad gamocxadebaze da/an dasaq
mebulis aRdgenaze uflebamosilni ar arian an miiCneven SeuZleblad, ufleba aqvT ga
moitanon gadawyvetileba kompensaciasa Tu sxva zomebze, romelsac CaTvlian Sesaferi
sad“.16

garkveuli periodis ganmavlobaSi Sk-is 38-e muxlis 8-e nawilSi arsebuli „an“ kavSiri 
sasamarTlos araerTgvarovan praqtikas iwvevda. maSin, rodesac mosarCele sarCeliT iT
xovda SromiTi xelSekrulebis Sewyvetis brZanebis baTilad cnobas, samsaxurSi aRdgenasa 
da ganacdurs, sasamarTlo ise, rom ar ikvlevda SesaZlebeli iyo Tu ara piris samsaxurSi 
aRdgena, nawilobriv uars eubneboda mas sarCelis dakmayofilebaze da damsaqmebels kom
pensaciis gadaxdas akisrebda. 

miuxedavad amisa, uzenaesma sasamarTlom, am sakiTxTan dakavSirebiT, mniSvnelovani 
ganmarteba gaakeTa, romlis Tanaxmadac „dasaqmebulis samuSaodan gaTavisuflebis brZa
nebis ukanonod (baTilad) cnobis SemTxvevaSi, Sk-is (2017 wlis redaqciiT) 38 muxlis me-8 
nawilSi miTiTebulia damsaqmeblis valdebuleba, romelic ramdenime SesaZleblobas moi
cavs, Tumca, kanonmdeblis mier dadgenili wesi ar SeiZleba imgvarad ganimartos, rom 
sasamarTlos, diskreciuli uflebamosilebiT, SeuZlia moxmobili normis danawesis saku
Tari Sexedulebisamebr gamoyeneba. Sk-is mixedviT, damsaqmebels evaleba pirvandel samu
Sao adgilze aRadginos piri, an uzrunvelyos is tolfasi samuSaoTi, an gadauxados mas 
kompensacia sasamarTlos mier gansazRvruli odenobiT. miTiTebuli regulaciiT damsaq
meblisaTvis dadgenilia jer ukanonod gaTavisuflebuli dasaqmebulis pirvandel samu
Saoze aRdgena, xolo Tuki aRniSnuli SeuZlebelia, maSin momdevno rigiTobiT dadgenili 
valdebulebebis Sesruleba.“17

amgvarad, uzenaesma sasamarTlom araorazrovnad da Zalian mkacrad ganmarta, rom im 

14	 saqarTvelos 1997 wlis #786 kanoni. xelmisawvdomia vebgverdze <https://matsne.gov.ge/ka/document/
view/31702?publication=111>.

15	 Termination of Employment Convention, from 1982. teqsti xelmisawvdomia vebgverdze <https://www.ilo.org/dyn/
normlex/en/f?p=NORMLEXPUB:12100:0::NO::P12100_ILO_CODE:C158>, [28.10.2020].

16	  saqarTvelos Sromis samarTali da saerTaSoriso Sromis sandatebi, baqaquri, n., Todria, T., SveliZe, z. 
(red.), Sromis saerTaSoriso organizaciisa da iusticiis umaRlesi skolis gamoc., 2017, 263. xelmisawvdomia 
vebgverdze <https://tsu.ge/data/file_db/faculty_law/shromis%20sam.pdf>, [28.06.2020].

17	 saqarTvelos uzenaesi sasamarTlos 2019 wlis 15 Tebervlis gadawyvetileba saqmeze #as-1210-2018. 
xelmisawvdomia <http://www.supremecourt.ge/files/upload-file/pdf/n90-mnishvnelovani-ganmarteba.pdf>, [03.06.2020]. 
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SemTxvevaSi Tu dadgindeba piris ukanono gaTavisufleba, samsaxurSi aRdgena unda iyos 
sasamarTlos upirvelesi mizani, romelsac mxolod gamonaklis SemTxvevebSi unda gadaux
vios.

sasamarTlo ar ganmartavs, ra SeiZleba miviCnioT „aRdgenis SeuZleblobad“. aqedan 
gamomdinare, mniSvnelovania dadgindes mesame piris mier mosarCelis poziciis dakaveba 
SeiZleba Tu ara moviazroT „aRdgenis SeuZleblobis“ avtomatur safuZvelad. es faqtob
rivi garemoeba ar konkretdeba Sromis kanonmdeblobiT, rac saqarTeloSi arsebuli Sro
miT urTierTobebisaTvis SesaZloa, praqtikul problemebis maprovicirebeli iyos, rasac 
qvemoT, SeZlebisdagvarad, detalurad ganvixilavT.

samuSaoze aRdgena, rogorc upirvelesi mizani 

rogorc ukve aRiniSna, samsaxuridan ukanonod gaTavisuflebis faqtis dadasturebisas 
sasamarTlo, pirvel rigSi, unda ecados piris pirvandel Tanamdebobaze aRdgenas. sa
muSaoze aRdgenis saSualeba aris upirvelesi garantori stabiluri samuSao garemos Ca
moyalibebisaTvis. aRdgenis nacvlad kompensireba unda ganvixiloT mxolod da mxolod 
ukanasknel zomad, romelic SesaZlebelia, gamoviyenoT maSin, rodesac aRdgena SeuZlebe
lia. magaliTad, im SemTxvevaSi rodesac saerTod aRar arsebobs dasaqmebulis pirvandeli 
pozicia an mosarCele ar gamoTqvams tolfas samuSaoze aRdgenis survils. 

erT-erT saqmeze18, sadac mosarCele dasaqmebulis moTxovna pirvandel poziciaze aR
dgena iyo, saqarTvelos sakasacio palatam aRniSna, rom, rogorc wesi, pirvandel Tanam
debobaze dasaqmebulis aRdgena Semdeg kriteriumebs unda akmayofilebdes, kerZod, da
saqmebuli daTxovnili unda iyos dakavebuli Tanamdebobidan, daTxovnis safuZveli unda 
iZleodes daTxovnis ukanonod miCnevisa da misi baTilobis winapirobas. daTxovnis mar
Tlzomiereba kanoniT gaTvaliswinebul vadaSi unda iqnes Secilebuli. amasTan, keTilsin
disierebis principidan gamomdinare, aRdgena „ar unda ewinaaRmdegebodes damsaqmeblis 
dacvis Rirs raime interess“.

mniSvnelovania vimsjeloT, ratom aris samsaxurSi aRdgena umTavresi moTxovna da ra 
SeiZleba iyos dasaqmebulis dacvis Rirsi interesi, romlis gamoc SeiZleba, uari vTqvaT 
ukanonod gaTavisuflebuli piris samuSao poziciaze dabrunebaze. 

adamianebs didi energia da nebisyofa gvWirdeba, raTa gavumklavdeT Tanamedrove stre
sul garemos. Cveni yoveldRiuroba gaJRenTilia daZabuli situaciebiT, moulodnelo
bebiTa da cxovrebiseuli problemebiT, romelTac udidesi ziani moaqvs Cveni fsiqikisa 
Tu organizmisaTvis. cxovrebiseuli ritmis mudmivi zrda, mimdinare reformebi, swrafad 
cvalebadi pirovnuli, ojaxuri da socialuri movlenebi, TavisTavad, bevri sirTulis 
gadalaxvas, pirovnebis fizikuri da sulieri Zalebis mobilizebas moiTxovs.19 „samuSaos 
adamianis cxovrebaSi gansakuTrebuli adgili ukavia, radgan igi mniSvnelovani pirobaa 
imisaTvis, rom Tavs grZnobde realizebulad da bednierad (well-being)“20.

saqarTvelos sakonstitucio sasamarTlom erT-erT saqmeze21 ganmarta, rom saqarTve
los konstituciiT daculi Sromis Tavisufleba mWidro kavSirSia adamianis sicocxlesa 
da mis Rirseul yofasTan. materialur keTildReobasTan, ra Tqma unda, mWidro bmaSia 

18	 saqarTvelos uzenaesi sasamarTlos 2019 wlis 15 Tebervlis gadawyvetileba saqmeze #as-1210-2018. 
xelmisawvdomia vebgverdze <http://www.supremecourt.ge/files/upload-file/pdf/n90-mnishvnelovani-ganmarteba.pdf>, 
[03/06.2020].

19	 qobulaZe, T., organizaciuli samarTlianoba, samuSao stresi: moderaciuli da mediaciuri efeqtebi, 
Tbilisis saxelmwifo universitetis fsiqologiisa da ganaTlebis mecnierebaTa fakukltetze daculi 
sadisertacio naSromi, 2017, 1. xelmisawvdomia vebgverdze <http://press.tsu.edu.ge/data/image_db_innova/%20
%E1%83%97%E1%83%90%E1%83%9B%E1%83%90%E1%83%A0%E1%83%98%20%E1%83%93%E1%83%98%E1%83%A1%E1%83
%94%E1%83%A0%E1%83%A2%E1%83%90%E1%83%AA%E1%83%98%E1%83%90.pdf>, [27.06.2020].

20	 iqve. 
21	 saqarTvelos sakonstitucio sasamarTlos 2016 wlis 19 aprilis, saqme #2/2/565 saqarTvelos moqalaqeebi 

_ ilia leJava da levan rostomaSvili saqarTvelos parlamentis winaaRmdeg, 
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Sromis uflebis realizeba, magram dauSvebelia, igi mxolod Semosavlis miRebis wyarod 
iqnes aRqmuli. upriania sasamarTlos msjelobis ucvlelad citireba: „Sromis procesSi 
adamiani axdens sakuTari unar-Cvevebis gamoyenebas, maT sakuTari, sazogadoebisa da sa
xelmwifos interesebis Sesabamisad warmarTvas. es aris procesi, romlis saSualebiTac 
misi ganmaxorcielebeli axdens socializacias, sakuTari Tavis, ideebis, SesaZleblobebis 
erTgvar realizacias. pirovnebis ganviTarebis[a]Tvis arsebiTia, [man] Tavi igrZnos sazo
gadoebis srulfasovan, saWiro wevrad, rac mniSvnelovnad gansazRvravs mis pirovnebas. 
Sesabamisad, es ufleba gadajaWvulia pirovnuli ganviTrebis uflebasTan. Sromis Ta
visuflebis ganxorcieleba, bunebrivia, ara erTaderTi, Tumca erT-erTi mniSvnelovani 
faqtoria piris damoukideblobisaTvis“.

amasTan, sakonstitucio sasamarTlos ganmartebiT, „ukanonod gaTavisuflebuli mo
xelisaTvis miyenebuli zarali SesaZloa sxvadasxva saxiT iyos gamoxatuli, maT Soris, 
aramaterialuri formiT. ukanonod ganTavisuflebuli piri, garda imisa, rom ver iRebs 
iZulebiTi gacdenis periodSi navaraudev anazRaurebas, ganicdis mis mimarT ganxorcie
lebuli ukanonobis Tanmxleb uaryofiT Sedegebsac, rac calkeul SemTxvevaSi, SesaZ
loa gamoxatul iqnes, sazogadoebis an/da potenciuri damsaqmeblebis mxridan, mis mimarT 
uaryofiT damokidebulebaSi, rac negatiurad aisaxeba gaTavisuflebuli moxelis ro
gorc qonebriv mdgomareobaze, aseve mis samsaxurebriv reputaciaze. Sesabamisad, ukano
nod ganTavisufleba SesaZloa pirs ayenebdes rogorc qonebriv, aseve moralur zians, rac 
warmoadgens zarals, romlis anazRaurebac garantirebulia saqarTvelos konstituciis 
42-e muxlis me-9 punqtiT“22.

yovelive zemoTqmulidan gamomdinare, SeiZleba iTqvas, rom, zogjer, konkretuli sa
muSao pozicia imdenad mniSvnelovania dasaqmebulisaTvis, rom misi dakargvisaTvis kom
pensaciis raodenobis gansazRvra fuladi saxiT TiTqmis SeuZlebelia. ukanonod gaTavi
suflebiT aramarto SromiTi ufleba ilaxeba, aramed _ pirovnebis damoukidebloba da 
Tavisufali ganviTarebis ufleba. aqedan gamomdinare, fuladi Tanxa, xSir SemTxvevaSi, 
SeiZleba iTqvas, rom samsaxuris dakargvisaTvis Seusabamo kompensaciaa da am ukanaskne
liT mier ver iqneba samarTlianoba aRdgenili.

amis gacnobierebiT da swored am miznebidan gamomdinare, sasamarlom yvelanairi Ro
ne unda ixmaros, rom im SemTxvevaSi, Tu dadgindeba dasaqmeblis ukanono gaTavisufleba, 
aRadginos igi pirvandel poziciaze.

uari aRdgenaze vakanturi poziciis ararsebobis gamo

rogorc zemoT avRniSneT, sakasacio sasamarTlos ganmartebiT, ukanonod gaTavisufle
buli piri pirvel rigSi unda iqnes aRdgenili pirvandel poziciaze. Tumca keTilsin
disierebis principidan gamomdinare,,,aRdgena ar unda ewinaaRmdegebodes damsaqmeblis 
dacvis Rirs raime interess.“23

Zalian xSirad, saerTo sasamarTloebi, miuxedavad imisa, rom dgindeba dasaqmebulis 
ukanono gaTavisufleba, mosarCeles uars eubnebian pirvandel poziciaze aRdgenaze im 
motiviT, rom am pozicia ukve dakavebulia mesame piri. umniSvnelovanesia vimsjeloT, 
ramdenad sworia msgavsi praqtika.

sakiTxis ukeT gasaazreblad saWiroa, davukvirdeT im mizans, romelic Sromis samar
Tlis fundamenturi principebidan gamomdinareobs. kerZod, SromiTi xelSekrulebis 
Sewyvetis baTilad cnoba im socialuri samarTlianobis aRdgenis mizans emsaxureba, 
romelic iarsebebda, rom ara _ damsaqmeblis mxridan SromiTi xelSekrulebis ukanonod 
Sewyveta.

22	 saqarTvelos sakonstitucio sasamarTlos 2015 wlis 31 ivlisis gadawyvetileba saqmeze saqarTvelos 
moqalaqe Tina beJitaSvili saqarTvelos parlamentis winaaRmdeg. <https://matsne.gov.ge/ka/document/
view/2951701?publication=0>.

23	 saqarTvelos uzenaesi sasamarTlos 2019 wlis gadawyvetileba saqmeze #as-1210-2018.
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rodesac vsaubrobT saerTo sasamarTloebis mier araerTgvarovan midgomaze TemaSi 
ganxilul sakiTxTan dakavSirebiT, karg magaliTad gvevlineba, aseve erT-erT saqmeze pir
veli instanciis sasamarTlos umniSvnelovanesi ganmarteba, romelic 2020 wels miRebul 
erT-erT gadawyvetilebaSi gakeTda. sasamarTlo saqmis ganxilvisas, faqtobrivi garemoe
bebis dadgenisa da Sefasebis Sedegad, mivida im daskvnamde, rom mopasuxem ver daadastu
ra mosarCelis (dasaqmebulis) samsaxuridan marTlzomierad gaTavisuflebis faqti. ver 
dadasturda raSi gamoixata movaleobis arajerovani Sesruleba da valdebulebis iseTi 
uxeSi darRveva, ramac aucilebeli gaxada gamoeyenebina yvelaze mkacri saxdeli, samsa
xuridan gaTavisufleba. Sesabamisad, sasamarTlom baTilad cno SromiTi xelSekrulebis 
Sewyvetis Sesaxeb gadawyvetileba; Tumca Temis farglebSi CvenTvis mniSvneloania Semdegi 
msjeloba: kerZod, sasamarTlos ganmartebiT, mizanSewonilia yovel konkretul SemTxve
vaSi sasamarTlom imsjelos samuSaoze aRdgenis mizanSeuwonlobasa an/da mis SeuZleblo
baze. 

es gadawyvetileba imiTac aris saintereso, rom mopasuxis mtkicebas imis Sesaxeb, rom 
ar arsebobs vakanturi pozicia, sasamarTlo xelaRebiT ar miiCnevs rogorc myar safuZ
vels imisaTvis, rom ukanonod gaTavisuflebuli dasaqmebuli ar aRadginos dakaebul 
poziciaze. sasamarTlos ganmartebiT, mesame piris dasaqmebis sakiTxic [calke] unda iqnes 
gamokvleuli. kerZod, dasaqmeba moxda Tu ara realuri saWiroebiT, rodis daido Sromi
Ti xelSekruleba; aseve unda Sefasdes damsaqmeblis keTilsindisiereba mesame piris da
saqmebisas da a.S. 

miuxedavad amis, aqve sasamarTlom ganmarta, rom moTxovna aRdgenasTan dakavSirebiT 
im subieqtis mier, romelic ukanonod gaTavisuflda, aris upiratesi. sasamarTlom miiC
nia, rom mocemul SemTxvevaSi, Tundac sadavo pozicia dakavebuli yofiliyo sxva piris 
mier, mosarCelis uflebas, aRdgenili iqnes [zustad] im Tanamdebobaze, saidanac ganxor
cielda misi ukanonod daTxovna, gaaCnia dacvis aRmatebuli interesi, mesame piris ufle
bebis dacvis interesTan SedarebiT, radgan daculia aramarto ufleba airCio samuSao, 
aramed ufleba ganaxorcielo da SeinarCuno igi usafuZvlo, TviTneburi da usamarTlo 
gaTavisuflebisgan.24

calsaxaa, aRniSna gadawyvetilebaSi zestafonis raionulma sasamarTlom, rom, Tu sada
vo poziciaze mesame piris dasaqmebis SemTxvevaSi, rac damsaqmeblisaTvis Zalian martivia 
(gansakuTrebiT kerZo seqtorSi), upirobod movspobT ukanonod gaTavisuflebuli piris 
aRdgenis saSualebas, amiT movaxdenT damsaqmeblis erTgvar waxalisebas, rom misTvis,,ara
sasurveli“ dasaqmebuli daiTxovos samsaxuridan, Tundac ukanonod, maleve Seavsos misi 
Tanamdeboba da amiT xeli SeuSalos dasaqmebulis dabrunebas pirvandel samuSao adgil
ze.

aseTi midgoma mTlianad daarRvevs stabilurobis gancdas dasaqmebulebSi. mudmivad 
gamoiwvevs imis SiSs, rom dasaqmebulma rogori keTilsindisierebiTa da marTlzomierebi
Tac ar unda imuSavos, SeiZleba, nebismier dros, iqnes gaTavisuflebuli Tanamdebobidan 
da amiT waerTvas socializaciis, sakuTari Tavis, SesaZleblobebis realizaciis saSua
leba, xolo sasamarTlosaTvis mimarTvis SemTxvevaSi efeqtianad ver iqnas daculi misi 
darRveuli uflebebi.25 aseTi praqtika xels SeuSlis, aseve dasaqmebulTa uflebas Seqmnas 
profesiuli gaerTianeba, raTa erTad daicvan SromiTi uflebebi profesiuli kavSiris 
meSveobiT.

rogorc ukve ganvixileT, calsaxaa rom, sxva alternatiuli RonisZiebebis gamoyeneba 
ver moaxdens samarTlianobis aRdgenas, radgan, erTi mxriv, kompensaciis _ ramdenime Tvis 
an Tundac ramdenime wlis Sesabamis xelfasis micema, saTanadod ver daabalansebs uvadod 
dasaqmebuli pirisTvis sakuTari SromiT sarCos miRebis da grZelvadian momavalSi oja
xis SemosavliT uzrunvelyofis SesaZleblobis mospobas, gansakuTrebiT maSin, rodesac 

24	 pirveli instanciis sasamarTlos gadawyvetileba saqmeze saqme #2/17-2020. 
25	 dasax. saqme, 25-e sq.
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samuSao adgilebis simwire ase mwvaved dgas saqarTveloSi.26 amasTan damsaqmebels ar unda 
hqondes ufleba gverdi auaros konstituciiT dasaqmebulis garantirebul uflebas Sei
narCunos samuSao. 

aqve gavixsenoT sakonstitucio sasamarTls msjeloba, rom dauSvebelia Sromis uf
lebis realizacia mxolod Semosavlis miRebis wyarod iqnes aRqmuli, vinaidan, Sromis 
procesSi adamiani axdens sakuTari unar-Cvevebis gamoyenebas, maT sakuTari, sazogadoe
bisa da saxelmwifos interesebis Sesabamisad warmarTvas. pirovnebis ganviTarebisTvis 
arsebiTia, Tavi igrZnos sazogadoebis srulfasovan, saWiro wevrad, rac mniSvnelovnad 
gansazRvravs mis pirovnebas.27

saqarTveloSi profesiuli kavSirebi jer kidev sakmaod sustia. dasaqmebulTa ukeT 
organizebis da am institutis Senebis gzaze ukanonod gaTavisuflebuli piris samsa
xurSi aRdgena umniSvnelovanesia. winaaRdeg SemTxvevaSi, damsaqmebels saSualeba miecema 
misTvis arasasurveli kadrebi ukanonod gaaTavisuflos samsaxuridan da Tan ise, rom 
hqondes garantia maTi daubruneblobisa. damsaqmeblisTvis xSirad swored profesiuli 
kavSiris aqtiuri wevrebi arian „arasasurvelni“. Tu damsaqmebels profesiuli kavSiris 
(gansakuTrebiT patara an axali) aqtiuri wevrebis gaTavisufleba SeeZleba da isini veRar 
aRdgebian samsaxurSi, vinaidan damsaqmebeli swrafadve Caanacvlebs maT, es Zalian mZi
med aisaxeba dasaqmebulTa gaerTianebebis momavalze. amasTan, es kidev ufro gaamZafrebs 
mSromel adamianTa SiSsa da SromiTi urTierTobis mxareTa Soris araTanaswor mdgoma
reobas. 

warmovidginoT situacia, rodesac damsaqmebeli samuSaodan aTavisuflebs profesiuli 
kavSiris erT-erT xelmZRvanels da mis magivrad imave dRes niSnavs sxva pirs, ra gadawyve
tileba unda miiRos sasamarTlom, Tu dadginda rom profesiuli kavSiris xelmZRvaneli 
ukanonod iqna gaTavisuflebuli? Tamamad SegviZlia vTqvaT, rom damsaqmebels ar aqvs 
vakanturi Tanamdeboba, vinaidan iq ukve dasaqmebulia sxva piri, sakiTxis siRrmiseuli 
Seswavlis gareSe, ar unda gaxdes mosarCelisaTvis samuSao poziciaze moTxovnis daukma
yofileblobis mizezi. sasamarTlom, pirvel rigSi, unda Seafasos ra uaryofiT Sedegebs 
gamoiwvevs dasaqmebulisaTvis samuSao adgilze aRdgenis moTxovnaze uari (magaliTad 
profesiuli kavSirisaTvis); imoqmeda Tu ra damsaqmebelma keTilsinidisierad mesame pi
ris dasaqmebisas; xom ar gvaqvs saqme TvalTmaqcur garigebasTan? ra vadiT aris mesame 
piri dasaqmebuli? SesaZlebelia Tu ara mesame piris gaTavisufleba ise, rom ar dairRves 
saqarTvelos Sromis kodeqsi? da a.S. 

ra Tqma unda, TiTouli saqmis ganxilvisas, sasamarTlom yuradreba unda gaamaxvilos 
damsaqmeblis keTilsindisierebaze. amasTan, Sromis saerTaSoriso organizaciis #98-e 
konvenciis pirveli muxlze dayrdnobiT, SegviZlia vTqvaT, rom dasaqmebulebi unda sar
geblobdnen saTanado dacviT, profesiuli kavSiris winaaRmdeg mimarTuli diskrimina
ciuli qmedebebisgan, SromiTi urTierTobis SewyvetasTan dakavSirebiT, gaerTianebis Ta
visuflebis komitetis mier dadgenilia Semdegi ZiriTadi principebi28: akrZalulia piris 
diskriminacia profesiuli kavSiris legitimur saqmianobaSi monawileobis gamo da auci
lebelia, samarTlebrivi Sedegis saxiT profesiuli kavSiris wevrobis niSniT daTxovnili 
pirebis aRdgena samuSao adgilze. 

dasaqmebulis aRdgenasTan dakavSirebiT, sasamarTloebis araerTgvarovanma praqtikam 
ganapiroba zogierTi dasaqmebulis mier sasamarTlosadmi mimarTva sarCelis uzrunelyo
fis moTxovniT. amis magaliTia quTaisis saqalaqo sasamarTlos 2020 wlis 25 martis gan
Cineba saqmeze #2/551-20 (sarCelis uzrunvelyofis Sesaxeb). am saqmeSi davis sagani ukav

26	 dasaqmebis mimdinare statisikisaTvis ix. saqarTvelos statistikis erovnuli saagentos vebgverdi <https://
www.geostat.ge/ka/modules/categories/38/dasakmeba-da-umushevroba>, [29.10.2020]. 

27	 saqarTvelos sakonstitucio sasamarTlos gadawyvetileba, saqme #2/2/565, 2016 wlis 19 aprili.
28	 Freedom of Association, Digest of Decisions and Principles of the Freedom of Association Committee of the Governing Body of the 

ILO, Digest of decisions and principles of the Freedom of Association Committee of the Governing Body of the ILO, International 
Labour Office, Geneva, 2006. xemisawvdomia vebgverdze <https://www.ilo.org/global/standards/applying-and-promoting-
international-labour-standards/committee-on-freedom-of-association/WCMS_090632/lang--en/index.htm>. 
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Sirdeba mosarCelis samsaxuridan gaTavisuflebis brZanebis baTlad cnobas, samsaxurSi 
aRdgenas da ganacduris anazRaureba. ganmcxadebelma moiTxova, ssip „---“ saagentosaTvis 
konkretul poziciaze konkursis gamocxadebis akrZalva da dasaqmebulis Tanamdebobaze 
sxva piris uvadod daniSvna. 

sasamarTlo ganmartavs, rom sadavo Tanamdebobaze konkursis wesiT sxva piris daniSvna 
avtomaturad gamoricxavs, mosarCelis gaTavisuflebis Sesaxeb gadawyvetilebis baTilad 
cnobis SemTxvevaSi, piris aRdgenas imave Tanamdebobaze. 

sasamarTlom miiCnia, rom gancxadeba unda dakmayofilebuliyo nawilobriv. man damsaq
mebels aukrZala mosarCelis Tanamdebobaze konkursis gamocxadeba da sxva piris uvadod 
daniSvna, garda movaleobis Semsruleblisa. 

msgavsi praqtika kidev ufro bevr kiTxvis niSnebs aCens Semdegi garemoebebidan gamom
dinare: 

1.	Cvens mier moyvanil magaliTSi saqme exeboda sajaro samarTlis iuridiul pirs, 
sadac SesaZloa, savaldebulo yofiliyo konkursis gamocxadeba. Sesabamisad, da
saqmebuls unda hqondes dro, moiTxovos sarCelis uzrunvelyofis saSualebiT sa
davo Tanamdebobaze droebiT SeizRudos pirTa daniSvna. Tumca kerZo kompaniebis 
SemTxvevaSi aseTi ram praqtikulad SeuZlebeli iqneba, vinaidan aseT damsaqmeblebs 
gaTavisuflebis wuTidan aqvT SesaZlebloba da rac mTavaria ufleba daasaqmon me
same piri. Sesabamisad, msgavsi praqtika, faqtobrivad, araTanaswor mdgomareobaSi 
Caayenebs sajaro samsaxurSi dasaqmebul pirebsa da kerZo kompaniaSi dasaqmebul pi
rebs. arakeTilsindisier damsaqmeblebs eqnebaT saSualeba dasaqmebulis gaTavisuf
lebamde moiZion axali kadri da mxolod amis Semdeg gaanTavisuflon TanamSromeli 
dakavebuli poziciidan. Sesabamisad, arasworia sasamarTlos msjeloba, rom „sxva pi
ris daniSvna avtomaturad gamoricxavs mosarCelis aRdgenas pirvandel poziciaze.“ 
sasamarTlom, minimum, unda gamoikvlios damsaqmeblis keTilsindisiereba, Seafasos 
sxva faqtobrivi garemoebebi da mxolod amis Semdeg miiRos gadawyvetileba. 

2.	mesame piris uvadod daniSvnis akrZalva sadavo poziciaze ver iqneba gamosavali, 
vinaidan es ar gamoricxavs magaliTisTvis mesame pirTan SromiTi xelSekruleba ga
formdes garkveuli wlebis vadiT. amasTan pirveli instanciis sasamarTlo ver iva
raudebs konkretulad ramden xanSi morCeba sasamarTlo dava mxareTa Soris da Tu 
rodis gadawyvetileba Seva kanonier ZalaSi. 

daskvna

naSromSi ganxorcielebulma sakanonmdeblo da sasamarTlo praqtikis analizma naTlad 
dagvanaxa, rom saqarTveloSi saTanadod ar aris uzrunvelyofili dasaqmebulTa dar
Rveuli uflebebis restituciis meqanizmi. arasaTanado sakanonmdeblo regulireba da sa
qarTvelos saerTo sasamarTloebis araerTgvarovani da, zogierT SemTxvevaSi, araswori 
praqtika xels uSlis dasaqmebulTa darRveuli uflebebis saTanado aRdgenas. 

SromiTi xelSekrulebis Sewyvetis gadawyvetilebis baTilad cnobis SemTxvevaSi sasa
marTlos upirvelesi mizani unda iyos mosarCelis pirvandel samuSao poziciaze aRdge
na. mxolod im SemTxvevaSi unda uTxras sasamarTlom mosarCeles uari aRdgenaze, Tu es 
obieqturi garemoebidan gamomdinare SeuZlebelia; xolo is, Tu ra SeiZleba iyos „SeuZ
leblobis“ safuZveli unda ganimartos, pirvel rigSi, kanoniT da sasamarTlos mier. 

sadavo Tanamdebobaze konkursis wesiT sxva piris daniSvna, avtomaturad, ar unda gamo
ricxavdes, gaTavisuflebis Sesaxeb gadawyvetilebis baTilad cnobis SemTxvevaSi, mosar
Celis aRdgenas imave Tanamdebobaze. 

ukanonod gaTavisuflebuli piris darRveuli uflebebis sruli restitucia aris sa

daviT omsaraSvili, giorgi g. TumaniSvili
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samarTlos mier gatarebuli prevenciuli xasiaTis RonisZieba. yvela damsaqmebels unda 
hqondes gancda, rom ukanonod gaTavisuflebul dasaqmebuls aqvs SesaZlebloba aRdges 
pirvandel poziciaze sasamarTlos meSveobiT. winaaRdmeg SemTxvevaSi, Tu mesame piris 
dasaqmeba damsaqmeblisaTvis iqneba imis absoluturi garanti, rom, ukanonod gaTavisuf
lebis SemTxvevaSic ki, dasaqmebuli ver aRdgeba dakavebul poziciaze, damsaqmebelTa na
wili borotad isargeblebs amiT da Tanamdebobas daatovebinebs misTvis „arasasurvel“ 
kadrebs, magaliTad, profesiuli kavSiris aqtiur wevrebs. 

samsaxurSi aRdgenis sakiTxi, aRsadgen Tanamdebobaze mesame piris dasaqmebis Semdeg
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direqtoris pasuxismgebloba,  

derivaciuli sarCeli

simon takaSvili1

saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2019 wlis 10 ivnisis 
ganCineba saqme #as-766-766-2018

Tema: 				    derivaciuli sarCeli;
				    direqtoris pasuxismgebloba;

ganmartebuli normebi: 	 mewarmeTa Sesaxeb kanonis2 me-9, VI, 46-e muxlebi

mniSvnelovani faqtobrivi garemoebebi:

Sps „i_is“ (SemdgomSi _ „kompania“) partniorebi arian p.n_Ze (SemdgomSi _ „mosarCele“, 
„kasatori“ an „sakasacio saCivris avtori“), kompaniis 49%-iani mwilis flobeli da T.W_a 
(SemdgomSi _ „mopasuxe“ an „direqtori“), kompaniis 51%-iani wilis mflobeli, mopasuxe 
aris kompaniis direqtori.

sarCeli emyareba Semdeg faqtobriv garemoebebs: 2007 wlis 14 dekembridan kompaniis 
xelmZRvanelobiT da warmomadgenlobiT uflebamosilebas axorcielebs mopasuxe; mopasu
xem borotad isargebla miniWebuli uflebamosilebiT da bankidan aiRo garantia 200,000 
aSS dolaris odenobiT, romelic moaxmara ara kompaniis, aramed Sps „T.T_is“ interesebs; 
amasTan, mosarCelis ganmartebiT, mopasuxe dgas Sps „T.T_is“ ukan. mopasuxem wardgeni
li SesagebliT sarCeli ar cno. Tbilisis saqalaqo sasamarTlos 2017 wlis 24 aprilis 
gadawyvetilebiT, sarCeli ar dakmayofilda. saqalaqo sasamarTlos gadawyvetileba, saa
pelacio wesiT, gaasaCivra mosarCelem. Tbilisis saapelacio sasamarTlos 2018 wlis 27 
martis ganCinebiT, saCivari ar dakmayofilda. Tbilisis saqalaqo sasamarTlos 2017 wlis 
24 aprilis gadawyvetileba ucvleli darCa. saapelacio sasamarTlos gadawyvetileba mo
sarCelem gaasaCivra sakasacio wesiT. 

saqarTvelos uzenaesi sasamarTlos ganmartebebi:

sakasacio sasamarTlos ganmartebiT, kompaniis winaSe direqtoris piradi pasuxismgeblo
bis samarTlebrivi safuZvelia mewarmeTa Sesaxeb kanonis me-9 muxlis me-6 punqti.

kompania uflebamosilia, xolo garkveul SemTxvevebSi, valdebulic, moiTxovos fi
duciuri movaleobis darRveviT miyenebuli zianis anazRaureba direqtorisgan. sa
zogadoebis saxeliT, direqtoris pasuxismgeblobis moTxovnis ufleba aqvT rogorc 
sazogadoebis sxva direqtorebs (direqtorTa sabWos) an sameTvalyureo sabWos (aseTis 
organos arsebobis SemTxvevaSi), ise partniorebsac (partniorTa krebas). Tu sazoga
doebam ar ganaxorciela es moTxovna, „mewarmeTa Sesaxeb“ kanonis 46-e muxlis me-5 
punqtis Sesabamisad, Sps-s partniors SeuZlia, sazogadoebis nacvlad da mis sasargeb

1	 sulxan-saba orbelianis universitetis afilirebuli asocirebuli profesori; kavkasiis universitetis 
asocirebuli profesori.

2	 1994 wlis #577 kanoni. xelmisawvdomia vebgverdze <https://matsne.gov.ge/ka/document/view/28408?publication=69>.
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lod, Tavisi saxeliT, Seitanos sarCeli aRniSnuli moTxovnis gansaxorcieleblad (e.w. 
derivaciuli sarCeli). igi miiCneva saTanado mosarCeled, Tu sazogadoeba partnioris 
werilobiTi moTxovnis miRebidan 90 dRis ganmavlobaSi ar aRZra sarCeli mesame piris 
winaaRmdeg, an ver daasabuTa, rom aseTi sarCelis aRZvra ewinaaRmdegeba sazogadoebis 
interesebs.

amrigad, derivaciuli sarCeliT, sasamarTlosadmi mimarTvamde Sps-is partniori val
debulia, oficialurad mimarTos kompanias da daelodos 90-dRiani vadis gasvlas. amas
Tan, praqtikaSi SesaZloa, warmoiSvas iseTi viTareba, rodesac am vadis dacva azrs mokle
bulia. aseTi viTareba iqmneba maSin, rodesac aSkaraa, rom sawarmosaTvis misi direqtoris 
mimarT pasuxismgeblobis dayenebis moTxovnas araviTari Sedegi eqneba iseve, rogorc wi
namdebare davaSi, rodesac mopasuxe kompaniis erTaderTi direqtori da maJoritari par
tnioria, xolo mosarCele kompaniis umciresobaSi myof partniors warmoadgens. msgavs 
SemTxvevebSi sakasacio sasamarTlom araerTi gadawyvetilebiT daadgina, rom umcireso
baSi myof partniors SeuZlia, sawarmosaTvis mimarTvis gareSe, pirdapir aRZras deriva
ciuli sarCeli. 

erTgulebis movaleobis darRvevis erT-erTi yvelaze mniSvnelovani da gavrcele
buli saxea sakuTar TavTan garigebis dadeba. „aseT garigebebSi mxareebad gamodian 
direqtori pirovnulad da korporacia, romelic imave direqtoriT aris warmodge
nili. am dros, warmoiSoba interesTa konfliqtis problema: erTi mxriv, direqtori 
movalea, garigebis dadebisas saukeTesod daicvas korporaciis interesebi, e.i. miaR
wios imas, rom, garigebiT, ukeTesi pirobebi Seeqmnas korporacias. meore mxriv, bu
nebrivia, rom direqtors Tavisi piradi interesebis ufro xelsayrelad da ukeTesad 
dacvis mizanic amoZravebs. amitom samarTlianad amboben, rom aseTi direqtori ver 
iqneba miukerZoebeli… sakuTar TavTan dadebul garigebebs uTanabrdeba garigebebi, 
romlebSic, marTalia, direqtori pirdapir ar monawileobs, magram garigebaSi mona
wile misi axloblebis an masTan daaxloebuli korporaciebis ukan imaleba sakuTari 
finansuri interesebi. 

sakasacio sasamarTlom aRniSna, rom gadawyvetilebis an garigebis mimarT kompaniis di
reqtoris piradi dainteresebis arseboba, TavisTavad, ar iwvevs erTgulebis movaleobis 
darRvevis gamo kompaniis winaSe mis pasuxismgeblobas. aseTi interesis arsebobis pirobeb
Sic ki, SeiZleba, gadawyvetileba marTebulad, xolo garigeba namdvilad iqnas miCneuli, 
Tuki es ukanaskneli Sesabamis formalur da materialur pirobebs akmayofilebs. forma
luri pirobebis Semowmebisas, mniSvnelovania Semowmdes direqtorma sakuTari interesTa 
konfliqtis Sesaxeb informacia winaswar gaumJRavna Tu ara direqtorTa sabWos, xolo 
direqtorTa sabWos ararsebobisas, kompaniis partniorTa/aqcionerTa krebas. informi
rebuli direqtorebis an aqcionerebis Tanxmoba (an Semdgomi mowoneba) gadawyvetilebas 
marTebulad, xolo garigebas namdvilad aqcevs.

komentari:

mewarme subieqtis direqtoris pasuxismgebloba sakmaod problemuri da, amavdroulad, 
popularuli sakiTxia bolodroindel sasamarTlo praqtikisa da iuridiuli literatu
raSi. es sakiTxi gansakuTrebiT sainteresoa direqtoris mier sakuTar TavTan dadebuli 
garigebis konteqstiT. miuxedavad imisa, rom qarTuli sakorporacio samarTalSi mewarme 
iuridiuli piris direqtoris pasuxismgeblobasa da am pasuxismgeblobis farglebis Se
saxeb samecniero statiebi da monografiebi sakmaod mravalferovania, es sakiTxi mainc 
erT-erT problemur Temad rCeba. amis sapirispirod, qarTul iuridiul literaturaSi 
derivaciul (zogjer moixsenieben „derivatiul“) sarCelze samecniero literatura da 
sasamarTlo praqtikac mwired moipoveba, rac am tipis sarCelis praqtikaSi gamouyeneblo
baze da araaqtualobaze miuTiTebs. winamdebare naSromSi, swored, derivaciul sarCelsa 
da kompaniis direqtoris pasuxismgeblobaze gamaxvildeba yuradReba, romelic Zalzed 
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specifikuri da kompleqsuri sakiTxia. amis ukeT warmosaCenad, gaanalizdeba qarTuli 
sasamarTlo praqtikis gansxvavebuli da msgavsi gadawyvetilebebi, aseve qarTuli da uc
xouri iuridiuli literatura, rac, sabolood, SesaZlebels gaxdis Rirebuli daskvnebis 
gamotanas da arsebuli sasamarTlo praqtikis xelSewyobas.

1. direqtoris pasuxismgeblobis samarTlebrivi safuZvlebi da sakuTar TavTan 
dadebuli xelSekrulebis SemTxvevebi

mewarme subieqtis direqtoris mimarT dadgenili valdebulebebisa da misi pasuxismgeb
lobis samarTlebrivi mowesrigeba, erovnuli kanonmdeblobiT, met-naklebad, isevea war
modgenili, rogorc es ganviTarebuli qveynebis korporaciulsamarTlebriv aqtebsa da 
sasamarTlo praqtikaSi gvxvdeba. zogadi principis Tanaxmad, sawarmos marTvis procesSi, 
xelmZRvanel pirs ekisreba kanonmdeblobiT dadgenili moTxovnebisa da akrZalvebis Ses
rulebis movaleoba da, yoveldRiur saqmianobaSi, maTi ganuxreli dacva.3 am valdebule
bis Susruleblobis SemTxvevaSi ki, rogorc wesi, warmoiSoba direqtoris pasuxismgeblo
bis sakiTxi.

mewarmeTa Sesaxeb kanoni direqtoris erTgulebisa da e.w. zrunvis valdebulebas ga
namtkicebs. amave dros, gasaTvaliswinebelia, rom debuleba xelmZRvanelTa moqmedebebis 
uzogades samarTlebriv moTxovnebs adgens da ara qcevis konkretul wesebs.4 Sesabamisad, 
kanonSi mocemuli normebi, ZiriTadad, sasamarTlo praqtikis Sedegad ganimarteba da mo
xazavs direqtoris moqmedebis korporaciulsamarTlebriv farglebs. am TvalsazrisiT, 
yvelaze metad mniSvnelovania sakiTxi imis Taobaze, Tu vis winaSea direqtori valdebu
li _ kompaniis, Tu kompaniis partnior(eb)is mimarT. gasaziarebelia qarTul iuridiul 
samecniero literaturaSi gamoTqmuli Sexeduleba, romlis Tanaxmadac, imisda mixedviT, 
Tu vis winaSe SeiZleba iyos direqtori pasuxismgebeli, gansxvavebuli normebis gamoyene
ba SeiZleba gaxdes saWiro.5 

zogadad, direqtorebs kompaniisa da sakuTari aqcionerebis mimarT aqvT ori valde
buleba: zrunvisa da erTgulebis valdebuleba. zrunvis valdebuleba moiTxovs gulmod
ginebas. ivaraudeba, rom direqtori imoqmdebs gulmodgined kompaniis marTvis sakiTxSi. 
erTgulebis valdebuleba dakavSirebulia interesTa konfliqtTan. ivaraudeba, rom di
reqtori imoqmedebs kompaniis interesis Sesabamisad da ara sakuTari interesebisaTvis. 
amasTan, direqtori arRvevs Tavis valdebulebas inter alia, rodesac is ukanonod debs sa
kuTar TavTan garigebas.6 amasTan, erTgulebis valdebulebis mizans warmoadgens direq
torebis mier TavianTi beneficiarebis interesebis sasargeblod moqmedeba. upirvelesi 
iaraRi, romelic damaxasiaTebelia erTgulebis valdebulebis SesrulebisaTvis, aris in
teresTa konfliqtis akrZalva.7

rac Seexeba sakiTxs imis Taobaze, Tu vis winaSea direqtori valdebuli, unda iTqvas, 
rom „xelmZRvanelis pasuxismgebloba SesaZloa mimarTuli iyos sami ZiriTadi subieqtis 
mimarT. pirveli da umTavresi gaxlavT pasuxismgebloba Tavad sazogadoebis winaSe. am 
TvalsazrisiT, gansxvavebulia qarTuli da germanuli samarTlis midgoma sakiTxisadmi, 
ramdenadac, sazogadoebis saxeliT, direqtoris winaaRmdeg pretenziis wardgenis gan
sxvavebuli instituciuri wesi arsebobs, Tumca, materialursamarTlebrivad, igi arafers 
unda cvlides. germanuli Sps-is samarTaliT cnobili ar aris am [organizaciul-]samar
Tlebriv formaSi derivaciuli sarCelis instituti, romelic (yovelgvari kvotis gareSe) 
xmis uflebis mqone nebismier partniors aqvs aSS-is biznes korporaciis unificirebul 

3	 burduli, i., xelmZRvaneli piris pasuxismgeblobis sakiTxisaTvis (dogmaturi gaazrebis mcdeloba), 
saqarTvelos advokatTa asociaciis oficialuri Jurnali, Cemi advokati, Tbilisi, 2019, noemberi #2, 51.

4	 juReli, g., kapitalis dacva saaqcio sazogadoebaSi, Tbilisi, 2010, 254. 
5	 burduli, i., dasax. naSromi, me-3 sq., 50. 
6	 Velasco, J., The Diminishing Duty of Loyalty, 75 Washington and Lee Law Review, 2018, 1036-1037.
7	 iqve, 1056. 
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samarTlebriv formaSi da mis or qvetipSi _ daxurul da Ria korporaciaSi. es instituti 
qarTul sakorporacio samarTalSi, swored rom, amerikulidan Semovida“8. amgvarad, sa
qarTvelos uzenaesi sasamarTlos gansaxilveli gadawyvetileba, udavod, precedentuli 
mniSvnelobisaa da, amasTan, calsaxad, pozitiurad unda Sefasdes is midgoma, romelic 
masSia mocemuli. 

amasTan, mniSvnelovania sakuTar TavTan dadebuli garigebis sasamarTloseuli gan
marteba, romelic, am gadawyvetilebis miRebamde, ZiriTadad, qarTul iuridiul li
teraturaSi arsebobda.9 zogadad, sakuTar TavTan dadebuli garigeba sakorporacio 
samarTalSi sakmaod xSiri SemTxvevaa, Tumca misi samarTlebrivi mowesrigeba mocemulia 
saqarTvelos samoqalaqo kodeqsSi10 (sk) kerZod ki, 114-e muxlSi.11 sk-is 114-e muxliT 
dgindeba warmomadgenlobiTi uflebamosilebis mxolod SezRudvis winapiroba, romli
Tac, warmomadgenlis mier dadebuli xelSekruleba ara misi dadebisTanave upirobod 
baTilia, aramed mis mowonebamde _ meryevad baTili12. amasTan, 114-e muxlis mixedviT, 
nebadarTulia warmomadgenlis mier msgavsi garigebis dadeba, an warmodgenilisagan Tan
xmobis arsebobisas, an, im dros, rodesac es garigeba, gamonaklisis saxiT, arsebuli 
valdebulebis Sesrulebas emsaxureba.13 davis specifikis gaTaliswinebiT, SesaZloa 114-
e muxli, calkeul SemTxvevebSi, ufro farTod ganimartos da, magaliTad, sakorpora
cio samarTalSi es swored kompaniis direqtorTan dakavSirebul pirTan dadebul xel
Sekrulebasac moicavdes. magaliTad, kompaniis direqtoris axlo naTesavTan dadebuli 
xelSekrulebis dros. amgvari midgoma yovel konkretul SemTxvevebSi calkeuli davis 
faqtobriv garemoebebzea damokidebuli. 

ZriTadad, sakuTar TavTan dadebuli garigebis mxareebi arian kompaniis partniori da 
mesame piri, romelic dakavSirebulia am partniorTan an/da kompaniis direqtori da mesame 
piri, romelic dakavSirebulia kompaniis direqtorTan. aseT SemTxvevaSi, ideba garigeba 
iseT pirTan, romelTanac ar daideboda es garigeba, rom ara am ukanasknelTan kompaniis 
partnioris an/da direqtoris kavSiri.14 

ucxour iuridiul literaturaSi gamoTqmuli Sexedulebis Tanaxmad, imisaTvis, rom 
dadgindes direqtoris erTgulebis valdebulebis darRveva, rogorc wesi, aqcionereb
ma an partniorebma unda SeZlon direqtorebis mier sakuTar TavTan dadebuli garigebis 
dadastureba. aseTi SemTxveva ki oria: rodesac direqtori warmoadgens garigebis orive 
mxares an direqtorma, dadebuli garigebis safuZvelze, miiRo finansuri sargebeli. amas
Tan, direqtoris mier megobarTan dadebuli garigeba ar dakavalificirdeba erTgulebis 
valdebulebis darRvevad, Tu, aseTi garigebis safuZvelze, mas ar miuRia piradi an oja
xuri finansuri sargebeli.15

mewarmeTa Sesaxeb kanonisgan gansxvavebiT, kompaniis direqtoris an/da aqcionerTan 

8	 burduli, i., dasax. naSromi, me-3 sq., 50-51. 
9	 magaliTad, rodesac uzenaesi sasamarTlo ganmartavs Semdegs: „sakuTar TavTan dadebul garigebebs 

uTanabrdeba garigebebi, romlebSic, marTalia, direqtori pirdapir ar monawileobs, magram garigebaSi 
monawile misi axloblebis, an masTan daaxloebuli korporaciebis ukan imaleba sakuTari finansuri 
interesebi“, amiT sasamarTlo imeorebs lado Wanturias monografiaSi arsebul Sexedulebebs. ix. lado 
Wanturia, l., korporaciuli marTva da xelmZRvanelTa pasuxismgebloba sakorporacio samarTalSi, 
Tbilisi, 2006, 320-321.

10	 1997 wlis #786, xelmisawvdomia vebgverdze <https://matsne.gov.ge/ka/document/view/31702?publication=111>.
11	 kodeqsis 114-e muxlis Tanaxmad, Tu TanxmobiT sxva ram ar aris gaTvaliswinebuli, warmomadgenels 

ar SeuZlia, warmodgenili piris saxeliT, sakuTar TavTan Tavisi saxeliT, an, rogorc mesame piris 
warmomadgenelma, dados garigeba, garda im SemTxvevebisa, roca garigeba ukve arsebobs raime valdebulebis 
Sesasruleblad.

12	 jorbenaZe, s., samoqalaqo kodeqsis komentari, wigni I, samoqalaqo kodeqsis zogadi debulebebi, Wanturia, 
l., (red.) Tbilisi, 2017, 648. 

13	 iqve, 650.
14	 dawvrilebiT amis Sesaxeb ix. Kraakman, R., Armour, J., Davies, P., Enriques, L., Hansmann, H., Hertig, G., Hopt, K., Kanda, 

H., Pargendler, M., Ringe, W-G., Rockt, E., The Anatomy of Corporate Law A Comparative and Functional Approach, Third Edition, 
Oxford, 2017, 145 ff. 

15	 Velasco, J., dasax. naSromi, me-7 sq., 1057. 
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mimarTebiT dainteresebuli piris cnebaa mocemuli fasiani qaRaldebis bazris Sesaxeb16 
saqarTvelos kanonSi. kerZod ki, am kanonis Tanaxmad, angariSvaldebuli sawarmos mmar
Tveli organos wevri anda xmaTa saerTo raodenobis 20%-is an metis mflobeli aqcio
neri dainteresebul pirad miiCneva, Tu is, an masTan dakavSirebuli piri am angariSval
debuli sawarmos an misi Svilobili sawarmos (sawarmo romelSic es angariSvaldebuli 
sawarmo flobs 50%-ze met wils) mier garigebis dadebis SemTxvevaSi akmayofilebs er
T-erT Semdeg pirobas: a) aris garigebis meore mxare; b) pirdapir an arapirdapir flobs 
im iuridiuli piris xmaTa saerTo raodenobis 20%-s an mets, romelic garigebis meore 
mxarea; g) aris garigebis meore mxaris mmarTveli organos wevri. amasTan, kanononSi ki
devaa CamoTvlili ramdenime SemTxveva, romelTa detalurad ganxilvac mizanSewonili 
ar aris. 

am SemTxvevaSi, mniSvnelovania, rom, Tu kompaniis direqtori dadebs msgavs garigebas, 
maSin kompania uflebamosilia, moiTxovos am garigebis baTiloba an/da miyenebuli zianis 
anazRaureba da aseTi garigebis dadebiT miRebuli piradi sargeblis dabruneba (aseTi 
sargeblis arsebobis SemTxvevaSi). amdenad, faqtobrivad, fasiani qaRaldebis bazris Se
saxeb kanoniT, dadgenili reJimi, samarTlebrivi Sedegis TvalsazrisiT, igivea, rac sk-is 
114-e muxliT mocemuli. sagulisxmoa, rom saqarTvelos uzenaesi sasamarTlo fasiani 
qaRaldebis bazris Sesaxeb kanoniT dadgeniul standarts, Tundac analogiis saxiT, arc 
gansaxilvel da mis msgavs gadawyvetilebebSi ar iyenebs. 

qarTul realobaSi xSiria SemTxveva, rodesac direqtori an/da kompaniis partnio
ri dainteresebul pirad gvevlineba im dros, rodesac igi asxvisebs kompaniis kuTvnil 
qonebas Tavis axlo naTesavze, ojaxis wevrze da a.S. am sakiTxze sasamarTlo praqtika, 
romliTac direqtori CaiTvleboda dainteresebul pirad da, Sesabamisad, daarRvevda im 
valdebulebebs, rac kanoniT ekisreba, saqarTvelos uzenaesi sasamarTlos praqtikaSi ar 
arsebobda gansaxilveli gadawyvetilebis miRebamde. amgvarad, sasamarTlos midgoma da 
sakuTar TavTan dadebuli garigebis msgavsi saxiT ganmarteba, udavod, mniSvnelovani da 
pozitiuria qarTuli realobis gaTvaliswinebiT. 

2. derivaciuli sarCelis arsi da misi aRZvris winapirobebi 

gansaxilveli gadawyvetileba gamorCeuli da sagulisxmoa, aseve imiTac, rom saqarTvelos 
uzenaesma sasamarTlom imsjela derivaciul sarCelze, misi aRZvris winapirobebsa da, zo
gadad, mis mniSvnelobaze. aseTi saxis sarCelis arsi mdgomareobs imaSi, rom partniors 
SeuZlia, sazogadoebis nacvlad da mis sasargeblod, Tavisi saxeliT, Seitanos sarCeli 
mesame piris (debitoris) mimarT raime moTxovnis gansaxorcieleblad. derivaciuli sar
Celis sagani, sxva sakiTxTa Soris, SesaZloa, iyos swored kompaniis direqtoris mier mi
yenebuli zianis anazRaurebac. es sakiTxi kidev ufro metad aqtualuri da sainteresoa 
maSin, rodesac derivaciuli sarCelis iniciatori mxare, minoritari partniorebi an aq
cionerebi arian.17 Sesabamisad, derivaciuli sarCeli mniSvnelovan berketad rCeba mino
ritari partniorebisaTvis, romlebic kompaniis sasargeblod iwyeben sasarCelo warmoe
bas.18 rodesac saubaria derivaciul sarCelis aRZvris uflebaze, igulisxmeba aqcioneris 
an partnioris mier moTxovnis gamoyenebis SesaZlebloba, romelic sazogadoebas aqvs 
direqtoris mimarT da romelic ar xorcieldeba an romlis ganxorcielebac yovndeba.19 

16	 1999 wlis #1745 kanoni. xelmisawvdomia vebgverdze <https://matsne.gov.ge/ka/document/view/18196?publication=36>. 
17	 minoritari partniorebis mier kompaniis direqtoratis winaaRmdeg derivaciuli sarCelis aRZvris Taobaze 

dawvrilebiT ix. Ringe, W-G., Shareholder Activism: A Renaissance, The Oxford Handbook of Corporate Law and Governance, 
Gordon, J. N., Ringe, W-G. (eds.) Oxford, 2018, 9.

18	  Andenas, M., Wooldridge, F., European Comparative Company Law, Cambridge, 2009, 278; aseve, ix. Cahn, A., Donald, D. C., 
Comparative Company Law, Text and Cases on the Laws Governing Corporations in Germany, the UK and the USA, Cambridge, 
2010, 610 ff.

19	 Wanturia, l., dasax. naSromi, me-10 sq., 15-416. 
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erT-erT cnobil da, amavdroulad, gaxmaurebul saqmeSi Foss v. Harbottle dadginda aqcio
neris (an partnioris) mier, derivaciuli sarCelis aRZvris gziT, kompaniis interesebis 
dacvis SesaZlebloba. gamonaklisis saxiT, dasaSvebi gaxda aqcioneris mier, Tavisi saxe
liT, kompaniis moTxovnis wardgena kompaniisaTvis zianis anazRaurebis mizniT. am gadaw
yvetilebiT, ganisazRvra, rom SesaZlo oyo, kompaniis menejmentic CarTuli yofiliyo 
kompaniisTvis zianis miyenebis an/da moTxovnis ganuxorcieleblobis sqemaSi. swored aseT 
SemTxvevaSi eZleva sarCelis aRZvris ufleba calkeul aqcioners an aqcionerTa jgufs, 
vinaidan, sxva SemTxvevaSi, SesaZlebelia zianis mimyenebelTa mxridan viTareba damaluli
yo.20 

kontinenturi evropis qveynebis umravlesobaSi, minoritari aqcioneri uflebamosilia, 
menejmentis winaaRdeg derivaciuli sarCeli aRZras, Tumca derivaciul sarCelebs kon
tinentur evropaSi iSviaTad iyeneben. amis mizezs SesaZloa, kanonmdeblobiT dawesebuli 
SezRudvebi warmoadgendes, radgan evropuli qveynebis umravlesobis kanonmdeblobis Ta
naxmad, aqcioneri, romelsac surs, rom derivaciuli sarCeli aRZras, xuT an aTprocen
tian wils mainc unda flobdes saaqcio sazogadoebaSi.21 amis sapirispirod, derivaciuli 
sarCelebi aSS-Si sasamarTlo praqtikis Sedegad ganviTarda da, swored, sasamarTlo praq
tikiT, aisaxa federaluri Statebis kanonmdeblobaSi.22 

amgvarad, ganviTarebuli qveynebis umravlesoba aRiarebs princips, rom im SemTxveva
Si, Tu saxezea kompaniis menejmentis mier kompaniis raime moTxovnis ganuxorcielebloba 
mesame piris (movalis) mimarT, kompaniis partniori uflebamosilia, aRZras derivaciuli 
sarCeli. am SemTxvevaSi warmoiSoba erTi metad mniSvnelovani sakiTxi, rac gulisxmobs 
saTanado mosarCeleobas da aseve partnioris mier moTxovnis Taobaze (anu, sasarCelo 
moTxovnis Taobaze) informaciis miwodebas kompaniis saerTo krebisaTvis. kerZod kiTxva, 
saerTo krebis gadawyvetileba saWiro aris Tu ara, rom aRiZras derivaciuli sarCeli. 
es sakiTxi, garkveulwilad, sadavo iyo gansaxilvel gadawyvetilebaSic, Tumca, am gadaw
yvetilebamde ganxilul saqmeebSic, saqarTvelos uzenaesma sasamarTlom miuTiTa, rom 
saerTo krebisaTvis mimarTva ar unda warmoadgendes sarCelis dasaSvebobis winapirobas, 
Tu misTvis winaswar savaraudo iyo, rom mas Sedegi ar mohyveboda. miT umetes, praqtiku
li ganxorcielebis perspeqtivas iqneba moklebuli sazogadoebis minoritar partniorTa 
(umciresoba) ufleba, daicvan sazogadoebis interesebi sasamarTlosadmi derivaciuli 
sarCelis aRZvriT.23 

amasTan, qarTul iuridiuli literaturaSi gamoTqmuli Sexedulebis Tanaxmad, mewar
meTa Sesaxeb kanonis Sesabamisi normebi ar iTvaliswinebs Zalian mniSvnelovan sakiTxs, 
kerZod, Tu damrRvevi akontrolebs kompanias, maSin kanoni unda iZleodes sarCelis aR
Zvris SesaZleblobas dauyovnebliv da 90 dRis ganmavlobaSi mocda aRar unda iyos saWi
ro.24 kompaniis partniors unda SeeZlos pirdapir uCivlos valdebul pirs derivaciuli 
sarCeliT. zogierT SemTxvevaSi, derivaciuli sarCelis Semtan pirTa wres afarToeben 
kidec da gansaxilvel uflebas, garda partniorisa, sxva pirsac, magaliTad, kompaniis 
kreditorsac aniWeben. kerZod, qarTul iuridiul literaturaSi gamoTqmulia Sexedu
leba, romlis Tanaxmadac, derivaciuli sarCelis aRZvris ufleba unda hqondes aseve 
sawarmos kreditorsac im SemTxvevaSi, Tu kompania gakotrebis pirasaa.25 es SemTxveva, 
jerjerobiT, farTod gamoyenebuli da gaanalizebuli qarTul iuridiul sivrceSi ar 
aris.

20	 Tang, T., Shareholder Remedies: Demise of the Derivative Claim? 1 UCLJLJ 178 (2012), 180.
21	 Grecheniga, K., Sekyra, M., No Derivative Shareholder Suits in Europe: A Model of Percentage Limits and Collusion, International 

Review of Law and Economics, Volume 31, 2011, 16.
22	 Wanturia, l., dasax. naSromi, me-10 sq., 415. 
23	 saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2018 wlis 6 noembris #as-687-658-2016 

gadawyvetileba. 
24	 baqaquri, n., gelteri, m., cercvaZe, c., juReli, g., sakorporacio samarTali, saxelmZRvanelo 

iuristebisaTvis, Tbilisi, 2019, gv., 163.
25	 iqve, 163.

direqtoris pasuxismgebloba, derivaciuli sarCeli
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zemoaRniSnulidan gamomdinare, winamdebare statiaSi ganxiluli gadawyvetileba mniS
vnelovania im TvalsazrisiT, rom sasamarTlom daadgina calsaxa standarti (rac, prin
cipSi, am gadawyvetilebis miRebamdec garkveulwilad arsebobda), romlis Tanaxmadac, um
ciresobaSi myof partnioris SeuZlia, sawarmosaTvis mimarTvis gareSe, pirdapir aRZras 
derivaciuli sarCeli. amgvarad, sasamarTlos mier sworadaa Sfasebuli is garemoebac, 
rom Tu kompaniis partniori derivaciuli sarCeliT edaveba kompaniis direqtors (rome
lic SesaZloa, imavdroulad, kompaniis partnioric iyos), ar aris saWiro kanoniT dadge
nili 90 dRiani vadis dacva da kompaniis partniori (derivaciuli sarCelis iniciatori) 
uflebamosilia, derivaciuli sarCeliT, direqtoris winaaRmdeg gamovides.26

26	 Sead., iqve, 156. 
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Cxreka, komunikaciis erTi mxaris Tanxmoba,  

gadaudebeli aucilebloba

naTia sonRulaSvili1

saqarTvelos uzenaesi sasamarTlos 2016 wlis 19 maisis gadawyvetileba, saqme N 2k-609ap.-15

Tema:	 Cxrekis Catareba
	 gadaudebeli aucilebloba
	 komunikaciis erTi mxaris Tanxmoba

ganmartebuli normebi:	 sisxlis samarTlis saproceso kodeqsis2 (sssk) 112-e muxli

mniSvnelovani faqtobrivi garemoebebi: 

ozurgeTis raionuli sasamarTlos 2015 wlis 6 maisis ganaCeniT z.m. cnobil iqna damna
Saved saqarTvelos sisxlis samarTlis kodeqsis3 (ssk) 236-e muxlis pirveli nawiliT da 
miesaja 3 wliT Tavisuflebis aRkveTa. masve, damatebiT sasjelad ganesazRva jarima 2000 
laris odenobiT.

ganaCenis mixedviT, msjavrdebulma z.m.-m daudgenel garemoebebSi, marTlsawinaaRmde
god SeiZina cecxlsasroli iaraRi „makarovis“ sistemis pistoleti da am pistoletisaT
vis gankuTvnili sabrZolo masala _ 8 cali vazna, romlebsac marTlsawinaaRmdegod ina
xavda Tavis sacxovrebel saxlSi. es cecxlsasroli iaraRi da sabrZolo masala 2014 wlis 
12 agvistos amoRebul iqna z.m.-s sacxovrebeli saxlis Cxrekisas.

quTaisis saapelacio sasamarTlos sisxlis samarTlis saqmeTa palatis 2015 wlis 29 
seqtembris ganaCeniT, ozurgeTis raionuli sasamarTlos 2015 wlis 6 maisis ganaCeni Seic
vala da, sabolood, danaSaulTa da ganaCenTa erTobliobis gaTvaliswinebiT ganisazRvra 
7 wliT Tavisuflebis aRkveTa; amasTan, damatebiTi sasjelis saxiT dainiSna jarima 2000 
lari. 

saqmis masalebis SeswavliT irkveoda, rom Cxreka z.m.-s sacxovrebel saxlSi, romlis 
drosac saZinebel oTaxSi amoRebul iqna cecxlsasroli iaraRi sabrZolo masalasTan er
Tad, Catarda 2014 wlis 12 agvistos, gamoZiebis dawyebidan (03.05.2013 w.) erT welsa da sam 
Tveze meti xnis Semdeg, gadaudebeli aucileblobis safuZvliTa da z.m.-s dedis _ r.x.-is 
TanxmobiT. masalebiT irkveva, rom Cxrekis paralelurad sxva qalaqSi gamoZiebam daakava 
z.m., romelsac, gadaudebeli aucileblobis safuZvliT, Cautarda piradi Cxreka, magram 
raime kanonsawinaaRmdego napovni ver iqna. 

sasamarTlos ganmartebebi:

sasamarTlos ganmartebiT, gamomZiebelma, rodesac is apirebda z.m.-s sacxovrebel sax
lSi Cxrekis Catarebas, gadaudebeli aucileblobis wesiT, ukve icoda rom z.m. Sin ar 

1	 kavkasiis samarTlis skolis doqtoranti, kavkasiis universitetis afilirebuli asistent-profesori. 
2	 saqarTvelos 2009 wlis №1772 kanoni xelmisawvdomia vebgverdze <https://matsne.gov.ge/document/ view/90034? 

publication=128>.
3	 saqarTvelos 1999 wlis №2287 kanoni. xelmisawvdomia vebgverdze <https://matsne.gov.ge/ka/ document/view/16426? 

publication=232>.
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naTia sonRulaSvili

iyo, amasTan, is imyofeboda meTvalyureobis qveS, rasac udavod adasturebs Cxrekis pa
ralelurad sxva qalaqSi misi dakaveba. es garemoebebi logikurad aCens safuZvlian eWvs 
imaze, realurad arsebobda Tu ara, gadaudebeli aucileblobis wesiT, Cxrekis Catarebis 
safuZveli. aseT eWvs kidev ufro aRrmavebda Cxrekis adgilze am sagamoZiebo moqmede
bis dawyebamde arsebuli viTareba. rogorc aRmoCnda, Sin ar imyofeboda aseve gasaCxreki 
obieqtis mesakuTre, z.m.-s deda r.x., romelsac daukavSirdnen mobiluri telefoniT. ad
gilze imyofeboda mxolod z.m.-s moxuci bebia _ m.m. gamoZaxebis Semdeg r.x. gamocxadda 
Cxrekis adgilze, ris Semdegac gamomZiebeli Seudga sagamoZiebo moqmedebis Catarebas. es 
iZleva safuZvels daskvnisaTvis, rom faqtobrivad ar arsebobda, gadaudebeli aucileb
lobis wesiT, Cxrekis CatarebisaTvis saWiro winapirobebi, rac gaTvaliswinebulia sssk-is 
112-e muxlis me-5 nawiliT.

sakasacio palatam aRniSna, rom gadaudebeli aucileblobis gamo, binasa Tu sxva kerZo 
mflobelobaSi, Tundac misi mesakuTrisa da kanonieri mflobelis TanxmobiT Catarebuli 
Cxrekisa da am CxrekiT mopovebuli mtkicebulebebis kanoniereba unda Seemowmebina sasa
marTlos prokuroris Sesabamisi Suamdgomlobis safuZvelze (am saproceso moTxovnebs 
iTvaliswinebs sssk-is 112-e muxlis me-5 nawili da 120-e muxlis me-2 da me-4 nawilebi). 
z.m.-s sacxovrebel saxlSi Cxrekis Catarebis Semdeg, ra drosac amoRebul iqna nivTmtki
cebebi zemoxsenebuli cecxlsasroli iaraRisa da sabrZolo masalis saxiT, prokurorma 
SuamdgomlobiT mimarTa ozurgeTis raionul sasamarTlos Cxrekis kanonierebis Semow
mebis Taobaze, magram mosamarTlem, ganCinebiT, prokurors uari uTxra Suamdgomlobis 
arsebiT ganxilvaze, rac imiT daasabuTa, rom TiTqos, radgan arsebobda binis mesakuTris 
_ r.x.-is Tanxmoba Cxrekaze, saWiro aRar iyo moqmedebis kanonierebis sasamarTlo wesiT 
Semowmeba. 

2016 wlis 19 maisis gadawyvetilebiT, dadgenil iqna axali samarTalSefardebiTi praq
tika, romlis safuZvelzec, saerTo sasamarTloebma, Tanxmobis arsebobis pirobebSic, 
daiwyes gadaudebeli aucileblobiT Catarebuli sagamoZiebo moqmedebebis kanonierebis 
savaldebulo wesiT Semowmeba. uzenaesma sasamarTlom kanonsawinaaRmdegod miiCnia pir
veli instanciis sasamarTlos gadawyvetileba, romliTac prokurors uari eTqva mesa
kuTris TanxmobiT Catarebuli Cxrekis kanonierad cnobis Suamdgomlobis ganxilvaze im 
motiviT, rom amgvari Cxreka kanonierebis Semowmebas ar saWiroebs.

komentari:

Cxreka da amoReba sagamoZiebo organoebis mier adamianis uflebebis SemzRudav, yvelaze 
xSirad gamoyenebad sagamoZiebo moqmedebebs warmoadgens. maTze sasamarTlo kontroli 
SesaZlebelia, sxvadasxva formiT ganxorcieldes.

Tbilisis saapelacio sasamarTlos sagamoZiebo kolegia sakuTar gadawyvetilebaSi gan
martavs, rom „sagamoZiebo moqmedebisas, romelic zRudavs kerZo sakuTrebas, mflobelo
bas an piradi cxovrebis xelSeuxeblobas, aucilebelia winaswar sasamarTlo nebarTvis 
arseboba, xolo, gamonaklis SemTxvevaSi, rodesac arsebobs gadaudebeli aucileblo
ba, aseTi sagamoZiebo moqmedebis Catareba SesaZlebelia ganCinebis gareSec, gamomZieb
lis dadgenilebis safuZvelze im pirobiT, rom Semdgom moxdes Catarebuli sagamoZiebo 
moqmedebis Semowmeba sasamarTlos mier“4. amave gadawyvetilebaSi sasamarTlom ganmarta, 

4	 Tbilisis saapelacio sasamarTlos sagamoZiebo kolegiis 2016 wlis 14 ivlisis ganCineba №1g/1193; xelmi
sawvdomia vebgverdze <http://library.court.ge/judgements/12012016-07-19.pdf>. ganCinebaSi sasamarTlo msjelobs 
imaze, rom sssk-is 112-e muxlis pirveli nawilis Canaweri, TanamesakuTris an Tanamflobelis, an komuni
kaciis erTi mxaris Tanxmobis sakmarisoba am nawiliT gaTvaliswinebuli im sagamoZiebo moqmedebis Casa
tareblad, romelic zRudavs kerZo sakuTrebas, mflobelobas da piradi cxovrebis xelSeuxeblobas, ar 
exeba sasamarTlos diskrecias, Seamowmos an ar Seamowmos Catarebuli Cxrekis (piradi Cxrekis) da amoRebis 
kanoniereba, vinaidan amis Sesaxeb araferia mocemuli Cxreka-amoRebis maregulirebeli specialuri nor
mebiT (muxlebi 119-dan-124-e). piriqiT, rogorc aRiniSna, sssk-is 112-e muxlis me-6 nawili isea formu
lirebuli, rom sasamarTlom yvela SemTxvevaSi unda Seamowmos moqalaqeTa zemoT CamoTvlili kanonieri 
uflebebis SemzRudveli sagamoZiebo moqmedebis kanoniereba da gansazRvros marTlzomiereba Tanmdevi 
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rom sagamoZiebo moqmedeba, romelic zRudavs kerZo sakuTrebas, mflobelobas an pira
di cxovrebis xelSeuxeblobas (Cxreka/amoReba/piradi Cxreka), Tuki tardeba gadaudebeli 
aucileblobis pirobebSi, misi kanoniereba savaldebulo wesiT unda Seamowmos sasamar
Tlom.

Tbilisis saapelacio sasamarTlos sagamoZiebo kolegia am samarTlebriv sakiTxze miRe
bul sxva gadawyvetilebaSi aRniSnavs, rom „sisxlis samarTlis saproceso kodeqsis 112-e  
muxlis bolo winadadeba ganmartebul unda iqnes ara calke aRebuli, aramed normis sis
tematikuri ganmartebis xerxiT, amave muxlis me-5 nawilTan mimarTebiT da sssk-is 120-e 
muxlTan mimarTebiTac. am gziT, mivdivarT im daskvnamde, rom, komunikaciis erTi mxaris 
TanxmobiT Catarebuli Cxrekis an/da amoRebis kanonierebis ganxilva savaldebuloa sssk-
is 112-e muxlis me-5 nawiliT dadgenili saerTo wesiT da mosamarTle valdebulia, miiRos 
saqarTvelos sssk-is 112-e muxlis me-6 nawiliT gaTvaliswinebuli erTerTi gadawyveti
leba“5. Sesabamisad, am gadawyvetilebaSi sasamarTlom miiCnia, rom sssk-is 112-e muxlis 
pirveli nawili ar unda iqnas ganmartebuli avtonomiurad, komunikaciis erTi mxaris Tan
xmobis arsebobis pirobebSic, Catarebul sagamoZiebo moqmedebaze unda gavrceldes amave 
muxlis me-5 da me-6 nawilebiT gaTvaliswinebuli savaldebulo sasamarTlo kontroli.

SedarebiT gansxvavebul da zogad saproceso normebze miuTiTebs saqarTvelos 
uzenaes sasamarTlo, kerZod, 2016 wlis 19 maisis gadawyvetilebiT, ganmartebuli normiT 
dadgenil iqna axali samarTalSefardebiTi praqtika, romlis safuZvelzec, sasamarTlom 
miiCnia, rom Tanxmobis arsebobis pirobebSic, gadaudebeli aucileblobiT Catarebuli 
sagamoZiebo moqmedebebis kanonierebis Semowmeba savaldebuloa saqarTvelos sssk-is 112-
e muxlis me-5 nawilisa da imave kodeqsis 120-e muxlis me-2, me-4 nawilebis safuZvelze. 
Tanxmobis arsebobis miuxedavad, sakasacio sasamarTlom, raime damatebiTi argumentis 
gareSe, miiCnia, rom gamoZiebis etapze gadaudebeli aucileblobiT binasa Tu sxva kerZo 
mflobelobaSi Catarebuli sagamoZiebo moqmedebis kanonierebis Semowmeba sasamarTlos 
mxridan savaldebuloa, rac vfiqrob, ar gamomdinareobs saqarTvelos sisxlis samarTlis 
saproceso kanonmdeblobidan. rogorc aRiniSna, ucnobia sasamarTlos motivacia, radgan 
gadawyvetilebaSi ar aris mimoixiluli ra SemTxvevaSia SesaZlebeli saqarTvelos sssk-is 
112-e muxlis pirveli nawiliT gaTvaliswinebuli komunikaciis erTi mxarisagan Tanxmobis 
miReba am pirobebSi Catarebuli sagamoZiebo moqmedebis kanonierebis Semowmebis gareSe. 
vinaidan sasamarTlom ar SemogvTavaza dasabuTeba, konkretulad ra samarTlebrivi 
safuZvlebisa da faqtobrivi garemoebebis arseboba adgens gamoZiebis etapze sasamarTlos 
mxridan aseTi sagamoZiebo moqmedebis kanonierebis Semowmebis savaldebuloobas, unda 
vivaraudoT, rom uzenaesma sasamarTlom sasamarTlo kontrolis ganmaxorcieleblad 
miiCnia gamoZiebis etapi (magistrati mosamarTle), radgan, sasamarTlo kontrolis kuTxiT, 
araferi Tqva winasasamarTlo sxdomaze im mtkicebulebaTa dasaSvebobis saerTo wesiT 
Semowmebis SesaZleblobaze, rogorica, magaliTad, savaraudo mtkicebulebis mopovebis 
kanonierebisa da dasaSvebobis ganxilva saqarTvelos sssk-is 219-e muxliT dadgenil 

SedegebiT. erTaderTi gamonaklisi SemTxveva, romelic ssk-iTaa daSvebuli, exeba daTvalierebas. kerZod, 
sssk-is 125-e muxlis me-2 nawilSi miTiTebulia, rom, Tu daTvaliereba exeba kerZo sakuTrebas, is tardeba 
sasamarTlos ganCinebiT. sasamarTlos ganCineba ar aris aucilebeli, rodesac mxare daTvalierebas ata
rebs gadaudebeli aucileblobis SemTxvevaSi an, roca mesakuTre (mflobeli) amaze werilobiT gamoxatavs 
Tanxmobas.

5	 Tbilisis saapelacio sasamarTlos sagamoZiebo kolegiis 2016 wlis 14 ivlisis ganCineba №1g/1197; 
xelmisawvdomia vebgverdze <http://library.court.ge/judgements/5232016-07-20.pdf>. ganCinebaSi sasamarTlo, aseve 
ganmartavs, rom Cxrekis an amoRebis Catarebaze Tanxmoba unda ganvasxvavoT amosaRebi sagnis nebayoflobiT 
wardgenisagan. SeiZleba, piri winaaRmdegi iyos Cxrekis an amoRebis Catarebisa, magram nebayoflobiT 
waradginos moTxovnili (amosaRebi) sagani. Cxrekis an amoRebis Catarebaze Tanxmoba unda gaformdes calke 
dokumentis (xelwerilis, cnobis da a.S.) saxiT, romelsac xels moawers rogorc Cxrekis Camtarebeli 
piri, ise gasaCxreki piri; amaTan am ukanasknelma Tanxmoba SeiZleba, ganacxados Cxrekis Catarebis 
Sesaxeb gamomZieblis dadgenilebaze (arsebobis SemT.), Sesabamisi minaweris gakeTebiT an/da Cxrekis oqmis 
dasawyisSive unda iyos specialuri grafa, sadac miTiTebuli iqneba da xelmoweriT dadasturdeba piris 
Tanxmoba Cxrekis an amoRebis Catarebis nebayoflobiTobis Sesaxeb.
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wesi. dasaSvebobis Semowmebisas, Tu aRmoCndeba, rom Cxreka an/da amoReba Catarda kanonis 
arsebiTi darRveviT (Tanxmoba ar iyo Tavisufali nebis gamovlena an gamomZiebeli gascda 
im farglebs), romelsac TanamesakuTris/Tanamflobelis/komunikaciis erTi mxaris 
Tanxmoba moicavda, Catarebuli Cxreka an/amoReba iqneba ukanono. am viTarebaSi, TanxmobiT 
Catarebuli Cxreka-amoReba winasasamarTlo sxdomis etaps Tu gadalaxavs (dasaSvebad 
iqneba cnobili), sasamarTlos mier misi mtkicebulebad gaziareba/argaziarebis sakiTxi 
gadawydeba arsebiTi ganxilvis drosac. am yvelafris gaTvaliswinebiT, Tanxmobis 
pirobebSi Catarebuli sagamoZiebo moqmedeba ar rCeba sasamarTlo kontrolis miRma, 
Tumca es ar xdeba uSualod gamoZiebis etapze, sagamoZiebo moqmedebis Catarebidan 
24 saaTis vadaSi. amis safuZvelze miCneul unda iqnas, rom uzenaesi sasamarTlos 
gadawyvetilebiT SemoTavazebuli axali ganmarteba, ar gamomdinareobs saqarTvelos 
sisxlis samarTlis saproceso kanonmdeblobidan. gadawyvetileba am nawilSi ar aris 
ganWvretadi, razec miuTiTebs saapelacio sasamarTloebis araerTi ganCineba, romlebic 
uzenaesi sasamarTlos gadawyvetilebiT SemoTavazebul samarTlebriv mocemulobas 
sruliad sxva saproceso normebze dayrdnobiTa da argumentebiT asabuTebs.

uzenaesi sasamarTlos poziciis mimoxilva gansakuTrebiT mniSvnelovania, radgan igi 
warmoadgens ̀ doqtrinuli tipis instancias, romlis yvelaze mniSvnelovani funqcia qve
yanaSi erTiani sasamarTlo praqtikis Camoyalibebaa, rac mniSvnelovania imisaTvis, rom 
msgavs sakiTxebze samarTlebrivad gansxvavebuli Sedegi ar dadges, vinaidan, es, upir
veles yovlisa, gavlenas moaxdens sazogadoebis mxridan sasamarTlosadmi ndobaze“6. 
Sesabamisad, sakasacio sasamarTlos mier dadgenili precedenti aris saerTo sasamar
TloebisaTvis saxelmZRvanelo, amitom uzenaesi sasamarTlos TiToeuli ganmarteba Tu 
gadawyvetileba gansakuTrebuli sifrTxiliT da windaxedulobiT unda iqnes miRebuli.

miuxedavad imisa, rom uzenaesi sasamarTlos roli marTlmsajulebis ganxorcielebaSi 
umniSvnelovanesia, mas aqvs valdebuleba, zustad Seasrulos samarTlis normebi, vinaidan 
„kanonis uzenaesoba moiTxovs, rom ZiriTadi Zalauflebebi, rogoricaa sakanonmdeblo da 
sasamarTlo Zalaufleba gamoyofili iyos erTmaneTisgan“7. 

uzenaesi sasamarTlos mier precedentul gadawyvetilebaSi imis dadgena, rom, Tanxmo
bis arsebobis miuxedavad, saWiroa sasamarTlos mxridan Catarebuli Cxreka-amoRebis ka
nonierebis Semowmeba, ar aris gaTvaliswinebuli ssk-iT, radgan, rogorc ukve aRvniSneT, 
sssk-is 112-e muxlis pirveli punqtis Tanaxmad, Tanxmobis arsebobis SemTxvevaSi sasamar
Tlos winaswari nebarTvis (ganCinebis) arseboba sagamoZiebo moqmedebis Casatareblad sa
Wiro ar aris. 

sssk-is 112-e muxlis Tanaxmad, Cxreka da amoReba sasamarTlos nebarTviT, Sesabami
si ganCinebis safuZvelze tardeba, Tumca amave muxlis meore nawilis Tanaxmad, mxares 
aRar ekisreba valdebuleba sasamarTlosgan gamoiTxovos nebarTva, Tu TanamesakuTre an 
Tanamflobeli an komunikaciis erTi mxare Tanaxmaa sagamoZiebo moqmedebis Catarebaze. 
am normiT farTod ar ganimarteba, rogor unda gadawydes sakiTxi, Tu 1) qoneba saerTo 
sakuTrebaSia, 2) qoneba saerTo sargeblobaSia, 3) qoneba mesakuTris mier gaqiravebulia 
an/da gacemulia ijariT da sxva. Sesabamisad, kanonmdeblobiT, erTi subieqtis Tanxmobis 
arsebobac miiCneva sakmarisad Cxrekis Casatareblad maSin, roca SesaZleblia, qonebas 
hyavdes erTze meti mesakuTre/mflobeli/mosargeble. amgvari Canaweri amartivebs saga
moZiebo organoebis saqmes, Tumca zrdis piradi cxovrebis xelSeuxeblobis uflebis usa
fuZvlod xelyofisa da araTanazomirad Carevis risks.

TanamesakuTris/Tanamflobelis/komunikaciis erTi mxaris „Tanxmoba werilobiT unda 

6	 mesxiSvili, q., erTiani ganzogadebuli sasamarTlo praqtikis arsebobis mizanSewoniloba sasamarTlo 
sistemaSi, marTlmsajuleba da kanoni №2(33), 2012 w., 17. xelmisawvdomia vebgverdze <http://www. supremecourt.
ge/files/upload-file/pdf/ABA33.pdf>. 

7	 kanonis uzenaesoba, saxelmZRvanelo politikosebisaTvis, adamianis uflebebisa da humanitaruli 
samarTlis raul valenbergis instituti da samarTlis internacionalizaciis haagis instituti, 2012 w., 
19. xelmisawvdomia vebgverdze <https://rwi.lu.se/app/uploads/2015/07/ruleoflaw-georgian.pdf>. 
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iyos dafiqsirebuli. Tanxmobis gamoTxovisas gamomZiebelma unda daakonkretos, raze iT
xovs Tanxmobas Tavad da raze iZleva Tanxmobas uflebamosili piri“8.

Tanxmobis werilobiT gaformeba metad mniSvnelovania, raTa SemdgomSi Tanxmobis 
arseboba/ararseboba sadavo ar gaxdes. amisTvis saWiroa, rom Sedges Sesabamisi dokumen
ti, rac Tanxmobis gamcemis xelmoweriT iqneba dadasturebuli.

saproceso normis formulirebidan gamomdinare, SesaZlebelia vivaraudoT, rom Tan
xmobis misaRebad sakmarisia erTi mesakuTris, mflobelis an komunikaciis ganmaxorcie
lebli piris nebarTvac, Tumca dgeba sakiTxi, rogor unda gadawydes konkretulad ro
meli mesakuTris an/da mflobelis Tanxmobaa misaRebi, rodesac saxlSi cxovrobs ram
denime piri, xolo Tanxmoba ar aqvs gacemuli im pirs, romlis wil TanasakuTrebaSic/
TanamflobelobaSic gamoZiebas gaaCnia Cxrekis/amoRebis Catarebis kanonismieri interesi; 
CaiTvleba Tu ara am ukanaksnelis mier gacemuli Tanxmoba, gansaxilveli normiT gaT
valiswinebuli komunikaciis erTi mxaris namdvili nebis gamovlenad? magaliTad, piri 
warmoadgens konkretuli uZravi qonebis mesakuTres an/da iuridiulad registrirebu
lia konkretul misamarTze, Tumca faqtobrivi kavSiri gasaCxrek obieqtTan aRar gaaCnia, 
xolo gamoZiebis interesSia imave misamarTze mcxovrebi sxva piris pirad sargeblobaSi 
arsebuli konkretuli sivrce (oTaxi, nivTebi, samuSao garemo da a.S). kanonis zemoxse
nebuli daTqmis safuZvelze, Tanxmoba SeiZleba gamoZiebam gamoiTxovos iseTi pirisgan, 
rogoricaa kanonismieri mesakuTre [faqtobrivi mflobelis nacvlad]. 

normis amgvari formulirebiT, kanonmdeblis mizans namdvilad ar warmoadgenda Tan
xmobis blanketurad/formalurad miReba, aramed misi dacvis obieqti iyo piris piradi 
da ojaxuri xelSeuxebloba, uzrunvelyofili namdvili nebis gamovlenis privilegiiT, 
swored im pirTan mimarTebiT, romelsac namdvilad gaaCnia interesi sagamoZiebo organom 
maqsimalurad gaiTvaliswinos misi neba da uzrunvelyos nebis safuZvelze warmoSobili 
uflebebis srulyofilad realizeba. 

Tanxmobis arsebobis safuZvelze, Cxrekis ganxorcielebisas mniSvnelovania aRiniSnos 
da Sefasdes Semdegi garemoebebis arseboba:

1)	Tanxmobis nebayoflobiToba, namdvili nebis gamovlenis savaldebulooba;

2)	Tanxmobis farglebi;

3)	Tanxmobis legitimuroba, Cxrekis obieqtTan samarTlebrivi an faqtobrivi kavSiris 
jaWvis dadgeniT.

sasamarTlos mier Tanxmobis arsebobis pirobebSi Catarebuli Cxrekis kanonierebis gan
xilvisas, swored zemoxsenebuli garemoebebis siRrmiseul gamokvlevas da dasabuTebas 
unda mieqces gansakuTrebuli yuradReba, kerZod ufro detalurad:

1)	Tanxmoba iyo Tu ara nebayoflobiTi, xom ar hqonda adgili 

	Tanxmobis micemaze dayoliebas;

	araswori da ganzrax SecdomaSi Semyvani informaciis miwodebas;

	iyo Tu ara Tanxmobis micema gacnobierebuli, maT Soris Tanmdevi Sedegebis na
wilSi;

	Tanxmoba moicavda Tu ara sagamoZiebo moqmedebis Catarebis srul periods, dawye
bidan dasrulebamde, Tu Tanxmobis gamcemma pirma raRac etapze Secvala pozicia;

2)	Tanxmobis legitimurobis da farglebis dadgenisas Tanxmobis gamcemi

	acnobierebs Tu ara, rom SeiZleba Tanxmobas iZleodes sxva piris sakuTrebaze, 
mflobelobaze, TanasakuTrebaze, samsaxurebriv sivrceze da sxva;

	marTalia, gaaCnia samarTlebrivi bma konkretul obieqtTan, magram aRar aqvs faq

8	  sisxlis saproceso samarTali, kerZo nawili, fafiaSvili, l. (red.), meridiani, qalaqi Tbilisi, 2017 w., 358.
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tobrivi kavSiri (aRar cxovrobdes registraciis misamarTze, kerZo sakuTreba 
gaqiravebuli an gacemuli aqvs ijariT da sxva);

	roca erT-erTi TanamesakuTre acxadebs Tanxmobas, meore ki winaaRmdegia Cxreka-
amoRebis.

sakonstitucio sasmarTlom 2007 wlis 26 dekembris №1/3/407 gadawyvetilebaSi aRniS
na, rom „normis ganmartebisas unda gairkves rogorc kanonmdeblis, ise Tavad kanonis 
neba. calkeul SemTxvevaSi, kanonmdebelma SesaZloa, sakmarisi sizustiT, sicxadiT 
da adekvaturi konkretulobiT ver gamoxatos sakuTari neba. Sesabamisad, ama Tu im 
normis teqsti praqtikulad daSordeba kanonmdeblis realur Sexedulebebsa da sur
vilebs mis SinaarsTan dakavSirebiT, anu kanonis neba daSordeba kanonmdeblis nebas. 
aseT dros, samarTalSemfardebeli aucileblad unda gaerkvios gamosayenebeli nor
mis namdvil arsSi, Cawvdes kanonmdeblis konkretul mizans, magram amaSi mas Tavad 
norma unda daexmaros. samarTalSemfardebeli, pirvel rigSi, normis teqsts eyrdnoba. 
Tu normis teqstidan, masSi praqtikulad asaxuli arsidan SeuZlebelia kanonmdeblis 
nebis zustad garkveva, bunebrivia, samarTalSemfardeblisaTvis gadamwyveti iqneba ka
nonis neba“9. saqarTvelos uzenaesi sasamarTlos ganxilul gadawyvetilebaSi mocemu
lia mxolod miTiTeba normis gamoyenebis savaldebuloobaze, Tumca dasabuTebaSi ara
feria naTqvami imaze, rogor da ra SemTxvevaSia SesaZlebeli aRsruldes kanonmdeblis 
da kanonis miTiTeba _ Tanxobis gacemisas sasamarTlo kontrolis arasavaldebulobis 
Sesaxeb. sasamarTlo gvidgens mxolod princips, rom gadaudebeli aucileblobiT Ca
tarebuli sagamoZiebo moqmedeba saWiroebs savaldebulo sasamarTlo kontrols da 
arafers ambobs samarTlebriv safuZvlebze. sasamarTlo aseve ar ganmartavs, ratom ar 
unda iqnas gamoyenebuli konkretuli urTierTobis maregulirebeli specialuri nor
ma [igulisxmeba Tanxmobis arsebobisas sasamarTlo kontrolis arasavaldebulooba] da 
ratom unda mieniWos upiratesoba zogad normas, romelic ar aregulirebs Tanxmobis 
arsebobis SemTxvevas.

sagamoZiebo moqmedebis Catarebis ganxorcielebaze sasamarTlo kontrolis dawesebi
sas kanonmdeblis mizans savaraudod saxelmwifos mxridan araTanazomieri da usafuZvlo 
Carevis minimumamde dayvana warmoadgenda, rodesac saqme exeba piris pirad cxovrebas da 
kerZo sakuTrebas. Tumca normis arsebuli formulireba _ „Tanxmobis gacema“ azrs SeiZ
leba, ukargavdes aseTi kontrolis arsebobas.

saqarTvelos konstituciis10 me-15 muxlis Tanaxmad, aravis aqvs ufleba „adamianis sac
xovrebel an sxva mflobelobaSi“ Sevides da mflobelis nebis sawinaaRmdegod Caataros 
Cxreka, Tu saxeze ar aris Semdegi pirobebi: 1) kanoniT gaTvaliswinebuli safuZveli, 2) 
demokratiul sazogadoebaSi aucilebeli saxelmwifo an sazogadoebrivi usafrTxoebis 
uzrunvelyofis an sxvaTa uflebebis dacvis aucilebloba, 3) sasamarTlos gadawyvetile
ba an mis gareSe, 4) gadaudebeli aucilebloba.

piradi cxovrebis xelSeuxebloba saqarTvelos konstituciis sxvadasxva debulebiT 
daculi araerTi uflebrivi komponentisagan Sedgeba. „piradi cxovrebis xelSeuxeblobis 
uflebas uzrunvelyofs konstituciis amave [me-15] muxliT gaTvaliswinebuli saxelmwi
fos Sesabamisi valdebulebebi: erTi mxriv, arsebobs saxelmwifos pozitiuri valdebu
leba, uzrunvelyos piradi cxovrebis pativiscema da am uflebiT efeqtiani sargebloba, 
rac, pirvel rigSi, gulisxmobs pirovnebis Tavisufali ganviTarebis xelSemSleli gare
moebebis, SezRudvebis ugulvebelyofas, aRkveTas [xolo], meore mxriv, saxelmwifos aqvs 
negatiuri valdebuleba, ar Caerios saqarTvelos konstituciis me-20 muxliT daculi 

9	 saqarTvelos sakonstitucio sasamarTlos 2007 wlis 26 dekembris №1/3/407 gadawyvetileba saqmeze 
saqarTvelos axalgazrda iuristTa asociacia da saqarTvelos moqalaqe ekaterine lomTaTiZe saqarTvelos 
parlamentis winaaRmdeg. xelmisawvdomia veb-gverdze <https://www.constcourt.ge/ka/judicial-acts?legal=381>.

10	 saqarTvelos 1995 wlis 24 agvistos №786 konstituciuri kanoni saqarTvelos konstitucia, xelmisawvdomia 
veb-gverdze: <https://matsne.gov.ge/document/view/30346?publication=36>.
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uflebebiT sargeblobaSi da Sesabamisad, uzrunvelyos pirovnebis dacva, mis pirad cxov
rebaSi saxelmwifo xelisuflebis organoebis an Tanamdebobis pirebis mxridan TviTnebu
ri Carevisagan“11.

rogorc Tavad konstituciis me-15 muxlidan irkveva, piradi cxovrebis xelSeuxeblo
ba ar ganekuTvneba absolutur uflebaTa speqtrs da rogorc konstituciur uflebebSi, 
ise adamianis uflebaTa evropuli konvenciis12 me-8 muxliT dacul piradi da ojaxuri 
cxovrebis xelSeuxeblobis uflebaSi Careva, dasaSvebia sami mniSvnelovani pirobis arse
bobisas, kerZod:

1) Careva gaTvaliswinebulia kanoniT (care in accordance with the law);

3) Careva aucilebelia demokratiul sazogadeobaSi (necessary in a democratic society);

2) Careva emsaxureba legitimur mizans (legitimate Aim).

adamianis uflebaTa evropuli sasamarTlos myarad danergili precedentuli samarTlis 
mixedviT, kanoniT gaTvaliswinebuli SezRudva, pirvel rigSi, gulisxmobs, piradi cxov
rebis xelSeuxeblobis sferoSi, erovnuli kanonmdeblobiT gaTvaliswinebul uflebaSi 
Carevis samarTlebrivi safuZvlis arsebobas13.

am muxliT daculi sfero, konvenciis sxva muxlebTan SedarebiT, sakmaod farToa 
da, droTa ganmavlobaSi, sasamarTlo praqtikiT, kidev ufro farTovdeba. adamianis 
uflebaTa evropuli sasamarTlos praqtikiT, sacxovrebeli gulisxmobs aramxolod 
iseT adgils, sadac adamiani mudmivad cxovrobs da arc qonebasTan misi uflebrivi 
mdgomareobaa ganmsazRvreli (mesakuTrea Tu ara) imisTvis, rom konvenciis moqmedebis 
farglebSi moeqces; ganmsazRvrelia piris damokidebuleba qonebisadmi da misi ro
gorc piradi sivrcis aRqma, sadac igi daculia gareSe pirebis usafuZvlo da unebar
Tvo SeWrisagan. Sesabamisad, „sacxovreblis definicia moicavs aseve sastumros, sadac 
piri cxovrobs, naqiraveb farTs, biznes Senobebs, droebiT sacxovrebel adgils da 
sakansac ki“14.

„adamianis piradi cxovrebis ufleba sasicocxlod aucilebelia adamianis Tavisufle
bis, TviTmyofadobisa da TviTrealizaciisaTvis, misi srulyofilad gamoyenebis xelSewyo
ba da dacva arsebiTad ganmsazRvrelia demokratiuli sazogadoebis ganviTarebisaTvis“15. 

„piradi cxovrebis konstituciuri ufleba Tavisuflebis koncefciis ganuyofel na
wils warmoadgens. es aris pirovnebis ufleba, sakuTari SexedulebiT, Camoayalibos da 
ganaviTaros urTierTobebi sxva adamianebTan, gansazRvros sakuTari adgili, damokide
buleba da kavSiri gare samyarosTan. piradi cxovrebis ufleba aris TiToeuli individis 
damoukidebeli ganviTarebis safuZveli“16. 

saqarTvelos sakonstitucio sasamarTlos ganmartebiT, „zogadad, piradi cxovreba gu

11	 saqarTvelos sakonstitucio sasamarTlos 2007 wlis 26 dekembris №1/3/407 gadawyvetileba saqmeze 
saqarTvelos axalgazrda iuristTa asociacia da saqarTvelos moqalaqe ekaterine lomTaTiZe saqarTvelos 
parlamentis winaaRmdeg. xelmisawvdomia veb-gverdze <https://www.constcourt.ge/ka/judicial-acts?legal=381>.

12	 teqsti xelmisawvdomia vebgverdze <https://www.echr.coe.int/documents/convention_eng.pdf>.
13	 usenaSvili, j., piradi cxovrebis xelSeuxeblobis uflebis realizaciis problema sasamarTlos 

kontrols daqvemdebarebuli opertiul-samZebro RonisZiebebis warmoebisas, samarTlis Jurnali №2, 
Tsu-is gamomcemloba, 2012 w., 82. xelmisawvdomia vebgverdze <https://www.tsu.ge/data/file_db/faculty-law-public/
samarTlis%20Jurnali%20II-2012.pdf>.

14	 piradi da ojaxuri cxovrebis pativiscemis ufleba da saxelmwifos valdebulebebi, saqarTvelos uze
naesi sasamarTlo, USAID-is da EU4J-s mxardaWeriT, 2017 w., 182. xelmisawvdomia vebgverdze <http://www.
supremecourt.ge/files/upload-file/pdf/piradi-da-ojaxuri-cxovrebis-pativiscemis-upleba-da-saxelmwipo-valdebuleb ebi.pdf>.

15	 saqarTvelos sakonstitucio sasamarTlos 2012 wlis 24 oqtombris №1/2/519 gadawyvetileba saqmeze 
saqarTvelos axalgazrda iuristTa asociacia da saqarTvelos moqalaqe Tamar CugoSvili saqarTvelos 
parlamentis winaaRmdeg. xelmisawvdomia vebgverdze <https://www.constcourt.ge/ka/judicial-acts?legal=562>.

16	 sakonstitucio sasamarTlos 2009 wlis 10 ivnisis ganCineba №1/2/458 saqmeze saqarTvelos moqalaqeebi 
daviT sarTania da aleqsandre maWaraSvili saqarTvelos parlamentisa da saqarTvelos iusticiis 
saministros winaaRmdeg. xelmisawvdomia veb-gverdze <https://www.constcourt.ge/ka/judicial-acts?legal=404>.
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lisxmobs individis cxovrebisa da ganviTarebis kerZo sferos. ufleba pirad cxovrebaze 
ki, erTi mxriv, niSnavs individis SesaZleblobas, piradad, sakuTari Sexedulebisamebr, 
damoukideblad Seqmnas da ganaviTaros Tavisi kerZo cxovreba, xolo, meore mxriv, iyos 
daculi da uzrunvelyofili Tavis kerZo sferoSi saxelmwifos iseve, rogorc nebismie
ri sxva pirebis Carevisgan. Sesabamisad, piradi cxovrebis xelSeuxebloba uzrunvelyofs 
pirovnebis Tavisufal ganviTarebas, radgan saSualebas aZlevs [Tavis] kerZo sferoSi 
sazogadoebis Carevisa da yuradRebisagan Tavisufal pirobebSi moaxdinos informaciis, 
mosazrebebisa da STabeWdilebebis gacvla-gaziareba“17.

„Tavisufali, demokratiuli sazogadoeba moiTxovs adamianis piradi avtonomiis pati
viscemas, masSi saxelmwifosa da kerZo pirebis Carevis minimumamde Semcirebas. es sazoga
doebis arsebobis Tanmdevi, bunebrivi moTxovnilebaa, romlis dacvis legitimuri molo
dini yvelas gaaCnia“18.

miTiTebuli analizi metyvelebs, rom uzenaesi sasamarTlos msjeloba da daskvna, ga
daudebeli aucileblobis pirobebSi Catarebuli Cxrekis kanonierebis sasamarTlos mier 
Semowmebis savaldebuloobasTan dakavSirebiT, efuZneba saqarTvelos konstituciisa da 
adamianis uflebaTa evropuli konvenciis moTxovnebs, Tumca es daskvna SegviZlia dava
fuZnoT mxolod sakuTar varaudebs, radgan gadawyvetilebis es nawili ar akmayofilebs 
dasabuTebis minimalur standarts da ar Seicavs myar argumentacias, miuxedavad imisa, 
rom ganxilulma gadawyvetilebam Zireulad Secvala saerTo sasamarTloebSi manamde ar
sebuli praqtika.

rogorc wesi, nebismieri instanciis sasamarTlos ganCinebisa Tu gadawyvetilebis ana
lizis an/da samarTlebrivi Sefasebis dros gansakuTrebuli yuradReba eTmoba dasabu
Tebis da argumentaciis sakiTxs. gadawyvetilebis dasabuTebisa da siRrmiseulad Ses
wavlisas argumentis warmodgenis mniSvneloba erTiorad matulobs, rodesac saqme exeba 
konstituciuri uflebebis SemzRudavi normebis praqtikaSi implementaciasa da manamde 
arsebuli midgomebisgan gansxvavebulis danergvas, radgan umniSvnelovanesia Tavad uf
lebis realizebasTan erTad im argumentebis gaanalizebac, raze dayrdnobiTac aRniSnu
li gadawyvetileba daasabuTa sasamarTlom. 

adamianis uflebaTa evropuli konvenciis me-6 muxlis moTxovnebidan gamomdina
re, „sisxlis samarTlis saqmeebze arsebobs dasabuTebis valdebuleba, Tumca saWiro 
dasabuTebis farglebi, saqmis arsidan gamomdinare, sxvadasxva iqneba“19. gadawyve
tileba SesaZloa, ar moiTxovdes detalur pasuxs yvela argumentze da saapela
cio sasamarTlo SeiZleba daeyrdnos qveda instanciis sasamarTlos gadawyvetilebis 
dasabuTebas.20

sasamarTlo gadawyvetilebebis dausabuTeblobasTan erTad, mniSvnelovan problemas 
qmnis sisxlis samarTlis saproceso kodeqsis 112-e muxlis blanketuroba, rac yovelgva
ri diferenciaciisa da winapirobis gareSe, Tanxmobis gamcem subieqtad moiazrebs mxo
lod mesakuTres, mflobels an/da komunikaciis mxares ise, rom ar adgens rogorc Tanxmo
bis farglebs, ise am pirTa uflebriv mijnebs. moqmed kanonmdeblobasa da gaanalizebul 
gadawyvetilebaSi, ganxilul saerTo da sxva sasamarTloebis gadawyvetilebebTan erTad 
zogad WrilSi, Sefasebulia zogadad mesakuTris, mflobelis an/da komunikaciis mxari

17	 sakonstitucio sasamarTlos 2007 wlis 26 dekembris gadawyvetileba №1/3/407 saqmeze «saqarTvelos 
axalgazrda iuristTa asociacia da saqarTvelos moqalaqe ekaterine lomTaTiZe saqarTvelos parlamentis 
winaaRmdeg. xelmisawvdomia veb-gverdze <https://www.constcourt.ge/ka/judicial-acts?legal=381>.

18	 sakonstitucio sasamarTlos 2012 wlis 29 Tebervlis gadawyvetileba №2/1/484 saqmeze saqarTvelos 
axalgazrda iuristTa asociacia da saqarTvelos moqalaqe Tamar xidaSeli saqarTvelos parlamentis 
winaaRmdeg. xelmisawvdomia veb-gverdze <https://www.constcourt.ge/ka/judicial-acts?legal=415>.

19	 Zoon v. Netherlands, No.29202/95, 07.12.20. xelmisawvdomia vebgverdze <http://hudoc.echr.coe.int/eng?i=001-59074>.
20	 Garcia Ruiz v. Spain, No.30544/96, 21.01.99, 26-e paragrafi. xelmisawvdomia vebgverdze <http://hudoc.echr.coe.int/

eng?i=001-58907>. qveda instanciis sasamarTlos an organos moeTxoveba warmoadginos dasabuTeba ise, rom 
mxareebs misces SesaZlebloba, efeqtianad gamoiyenon gasaCivrebis arsebuli ufleba: Hirvisaari v. Finland, No. 
49684/99, 27.9.01, 30-e paragrafi. xelmisawvdomia vebgverdze <http://hudoc.echr.coe.int/eng?i=001-59682>.

naTia sonRulaSvili
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sagan, Tanxmobis zogadi safuZvlebiT miRebis SesaZlebloba, Tumca savaldebulod aris 
miiCneuli Catarebuli sagamoZiebo moqmedebis daqvemdebareba sasamarTlo kontrolze 
ise, rom araa ganmartebuli ratom ugulvelebyofs sasamarTlo kanonmdeblis/kanonis ne
bas, Tanxmobis arsebobis pirobebSi Catarebuli sagamoZiebo moqmedeba aRar daqvemdeba
ros sasamarTlo kontrols.

Cxreka, komunikaciis erTi mxaris Tanxmoba, gadaudebeli aucilebloba
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